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STATEMENT OF THE CASE 
This case is before the Court pursuant to an order of the 
Court dated May 15, 1961, granting appellant, Lindburgh Williams, 
leave to proceed in forma pauperis to prosecute his appeal from 
his conviction in the District Court for the District of Col- 


umbia of the crime of robbery, judgment and commitment, upon 


a verdict of guilty having been filed on March 8, 1961 (J.A. 
L 


70). Counsel for appellant, Mr. S. G. Lippman and Mr. Russell 
Specter were appointed by the Court by orders dated November 20, 


1961 and May 4, 1962, respectively. 


u/ References designated "J.A." are to the Joint Appendix of 
the record of the proceedings in the District Court. 


SUPPLEMENTAL PROCEEDINGS 


In connection with the processing of this appeal it became 


necessary for appellant to return to the District Court to seek 


by motion made pursuant to Rule 75(h) of the Federal Rules of 
Civil Procedure, certain corrections to the transcript of the 
trial in the District Court. The exact nature, purpose and 
outcome of these supplemental proceedings are fully detailed 
in this brief at pages 5-13 , infra. Pursuant to stipulation 
of counsel for appellant and counsel for the United States, 
dated April 24, 1962, the record in the District Court with 
respect to these supplemental proceedings have been certified 
and transmitted to this Court as a supplemental record herein. 
STATEMENT OF FACTS 
1. The robbery. 

Francis Bogen, the complaining witness in this case, 
operates a small grocery store located at 2401 "F" Street, 
N.W., in the District of Columbia (J.A. 3). On September 29, 
1961, a man, alleged! to be the appellant herein, entered the 
store and forced Mrs. Bogen to surrender the contents of the 
cash register, some $86.00 (J.A. 3-4). At the time of the 
robbery Mary Henson, a part-time employee of Mrs. Bogen, was 
present in the store: and was a witness to the robbery (J.A. 4). 
After taking the money, the robber ran from the store on foot 
and made good his escape. 


Only Mrs. Bogen and Mary Henson actually witnessed the 
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robbery. However, a street cleaner named Ross, who was working 
in the vicinity of the store on the day that the robbery took 
place, happened to observe a man loitering near the store just 
prior to the robbery. Ross learned of the robbery shortly 
after it occurred, and apparently concluded that the man he 


had seen loitering near the store must have been the robber. 


2. The identification and arrest of appellant. 
On September 30, 1961, Ross was in the D. C. General 
Hospital (J.A. 6-7). While there he noticed appellant, and 
believing that he recognized appellant as the person who had 
been loitering near the Bogen store, Ross contacted the police 


officer who was stationed at the hospital (J.A. 6-7).! The 


police officer took appellant into custody (J.A. 7,28). This 


occurred at approximately 8:15 P.M. (J.A. 6). 
The police officer contacted the robbery squad, and at 
about 8:30 P.M. officers Kragh and Buch arrived at the hos- 
pital and took charge of appellant (J.A. 7). Kragh and Buch 
took appellant to an office in the hospital and questioned 
him briefly. 
The officers then took appellant to robbery squad head- 
quarters arriving at headquarters about 8:45 P.M. (J.A. 8). 
At headquarters the officers questioned appellant about the 
robbery and filled out some papers (J.A. 8, 11). Appellant 


denied any connection with the robbery (J.A. 9, 17). 


After a period of questioning at police headquarters, 
the officers telephoned Mrs. Bogen and informed her that they 
believed that they had apprehended the man who had robbed her 
store (J.A. 8, 29). ‘The police requested Mrs. Bogen to come 
to headquarters to identify the suspect (ibid). Mrs. Bogen 
stated that she would not be able to go to headquarters as 
it was a religious holiday (ibid). The police offered to 
bring the suspect to Mrs. Bogen's residence to obtain an 
identification (ibid). Appellant was then taken by auto- 
mobile to Mrs. Bogen’s residence where she identified appel- 
lant as the man who had robbed her (J.A. 9, 30-31). The 
police also attempted to obtain an identification from Mary 
Henson at this time,’ but Henson was apparently intoxicated 
at the time and was unable to identify appellant as the 


robber (J.-A. 31). The record shows that the police arrived 


at Bogen's home at about 9:30 P.M., stayed 5 to 10 minutes 


and returned to headquarters, arriving there at about 9:50 
P.M. (JeA-: 8-9, 30). 

Upon their return to headquarters officers Kragh and 
Buch prepared the line-up sheets and then took appellant to 
the Identification Bureau for fingerprinting (J.A. 9, 31-32). 
By about 10:00 P.M. ‘the police had completed all of the paper 
work in connection with the arrest and appellant was placed 
in a cell for the night (J.A. 9). Throughout this entire 


period appellant was subjected to interrogation by officers 


ay Ae 


Kragh and Buch, and he consistently denied any knowledge of 


or connection with the robbery (J.A. 9, 13, 41, 42, 53). 


35 The delay in appellant’s arraignment. 


The following morning, October 1, 1961, appellant was re- 
moved from his cell at approximately 9:00 A.M. and placed in 
the Line-up (J.A. 9, 12). After the Line-up, rather |than 
being taken to an arraigning officer, Detectives Kragh and 
Buch returned appellant to the robbery squad room and recom- 
menced their interrogation (J.A. 9, 48-49, 60). Street cleaner 
Ross, who had already identified appellant, was also |present 
during the interrogation (J.A. 9, 14-15). The officers con- 
tinued to interrogate appellant about the robbery for about 
twenty minutes (J.A. 14-15). Finally, appellant confessed 
that he had committed the robbery (J.A. 55-56). The jcon- 
fession was obtained at approximately 9:50 A.M. (J.A, 15). 
Immediately after obtaining the confession the officers took 
steps to have appellant arraigned. Appellant was finally 
removed to the offices of the United States Commissioner 


at about 10:15 A.M. (J.A. 11-12). 


ARGUMENT 


1. The court below erred in refusing to grant 
appellant's motion to correct the transcript of 
the trial in the District Court by amending the 
transcript to reflect appellant's objections made 
at the trial to the admission into evidence of 4 
confession made by appellant while in police 
custody. 


Subsequent to their appointment by this court to represent 
the appellant, counsel undertook a careful study of the record 


of the trial of this case. In the course of that study it 


became apparent that the stenographic transcript of the trial 


in the District Court contained a serious ommission in that 
it failed to reflect appellant's objections to the admission 
into evidence of a confession made by appellant while in 
police custody. That there was such an error in the transcript 
was apparent on the face of the transcript itself. 

Thus, the transcript shows that the trial of the case 
opens with the Government placing three witnesses on the 
stand, Frances Bogen, Mary Henson and Robert Ross. The tran- 
script then shows that when Ross completed his testimony the 
court ordered a 10-minute recess (J-Ae 5) When court recon- 
vened after this recess, Judge Keech, who presided at the 
trial, stated to the jury, "Ladies and Gentlemen, I told you 
about the impaneling of the jury. We will have another matter 
we will have to take up so instead of 11:00 o'clock, please be 
in the jury room... at 1:30 . - .” (Jury excused from the 
court room.) THE COURT: "Are we now ready to proceed with 
the matter?"(J.A. 6). 

It is at this point that it is apparent that there is an 
omission in the transcript. There is nothing in the transcript 
which explains why the court excused the jury until 1:30 P.M. 


the following day, what "matters" the court wished to discuss 
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outside the presence of the jury or how such "matters! came 
to the court's attention. It is plain, however, as one con- 
tinues to read the transcript, that the matter to which the 


court makes reference was the matter of the confession and 


its admissibility. For the record shows that after the jury 


left the court room the court took testimony with respect to 
the confession. In all about 125 pages of transcript are 
consumed with testimony which has relevancy only with respect 
to the admissibility of the confession. In this respect 

there is detailed testimony regarding the exact chronological 
sequence of events which transpired between appellant's arrest 
and arraignment (J.A. 7-43). There is also evidence on the 
question of possible coercion used by the police to obtain 

the confession (ibid). 

Thus, we see the issue of the admissibility of the con- 
fession fully litigated and all of the relevant evidence in 
respect to this issue incorporated and present in the tran- 
script. But there is no indication whatsoever as to |how 
the issue of the confession came before the trial court or 
what moved the court to excuse the jury and take testimony 
on the questions bearing on the admissibility of the |con- 
fession. In an effort to clear up this confusion, present 
counsel contacted William R. Scannell, Esq.-, and Joseph C. V. 


Ferrusi, Esq., appellant's counsel at the trial. At/the 


request of present counsel Messrs. Scannell and Ferrusi 


Py 


made a study of the transcript of the trial. Upon completion 
of this study they informed present counsel that there was an 
error in the transcript to the effect that the transcript 
omitted reference to their objections at the trial to the 
admission into evidence of the confession. Thereupon, both 
Scannell and Ferrusi filed affidavits stating that during the 
course of the trial, prior to the placing of the confession 


into evidence, they, as counsel for the defendant, objected 


to the confession on two grounds (J.A. 73-75). Affiants 


stated that the grounds for their objection to the confession 
were that it was procured in connection with an unnecessary 
delay between appellant's arrest and arraignment, and that 
it was exacted from appellant by means of coercion (ibid). 
Counsel then contacted Arthur McLaughlin, Esq., the 
prosecuting attorney, exhibited to him the affidavits of 
Messrs. Scannell andi Ferrusi and inquired if the affidavits 
were consistent with his recollection of the trial. 
Mr. McLaughlin replied that he could not recall the events 
of the trial, and could therefore neither confirm nor deny 
the statements contained in the affidavits. He filed a 
statement to this effect (J.A. 72-73). Counsel also con- 
tacted Judge Keech, who presided at the trial, and presented 
Judge Keech with a copy of the transcript for his study. 
Judge Keech in turn referred the transcript to the court 


reporter. Neither Judge Keech nor the court reporter could 
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either confirm or deny the statements contained in the 
affidavits of Scannell and Ferrusi (J.A. 89, 91). 

In light of these affidavits, the fact that the transcript 
on its face indicated an omission, and the complete lack of 
any evidence to contradict the evidence contained in the affi- 
davits of trial counsel, present counsel filed a motion in the 
District Court under Rule 75(h) of the Federal Rules of Civil 
Procedure to correct the transcript (J.A. 71-72). This motion 
was supported by the affidavits of Scannell and Ferrusi and 
the statement of McLaughlin. By the motion appellant sought 
to have the omission in the record cured by amending the 
transcript so as to have it reflect appellant's objections 
to the confession as those objections were described jin the 


affidavits of trial counsel (J.A. 91). 


This motion came before Judge Keech on February 19, 1962. 


After hearing oral argument the court denied appellant's 
motion notwithstanding all of the facts set forth above. The 
court apparently believed that notwithstanding all of the 
evidence demonstrating that the transcript incorrectly 
omitted to reflect trial counsel's objections to the ‘con- 
fession, that it was contrary to the sound administration 
of criminal justice to permit post-trial amendments and 
corrections to a trial transcript (J.A. 91). 
Appellant respectfully submits that the court below erred 


in refusing to grant appellant's motion, in the circumstances 
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of this case. It is manifest that an appellant in a criminal 
case is entitled to prosecute his appeal on the basis of a 
record which accurately reflects the proceedings in the trial 
court. In this respect the Supreme Court has held that where 
a criminal appellant has a right to prosecute an appeal from 
his conviction on the basis of the record in the trial court, 
it violates constitutional due process for a court to refuse 
to correct the transcript where substantial objections have 
been made to its accuracy. Chessman v. Teets, 354 U.S. 156, 
164-165. Similarly, this court has held that Rule 75(h) of 
the Federal Rules of! Civil Procedure provides an appropriate 
means for post-trial’ correction of error in the trial tran- 
script, and has ordered hearings pursuant to that rule where 
there is evidence that the court stenographer had "recorded 
some part of the proceeding below incorrectly or has. acci- 
dently omitted" a portion of the trial proceedings. Butler 
ve U.S., 188 F.2d 24,25 (C.A.-D.C.); accord Bailey v. U.S., 
270 F.2d 86 (C.A. 9). 

Counsel for appellant have been unable to find any case 


which spells out what burden of proof must be borne by the 


party seeking to correct the transcript. In Chessman, supra, 


the only evidence as to what the transcript should have re- 
flected came from Chessman himself. However, there as in the 
instant case, there were intrinsic indications of error on 


the face of the transcript. In Spaulding v. U.S., 279 F.2d 65 
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(C.A. 9), the court refused to permit amendments to the tran- 
script where it found the allegations of error in the transcript 
to be broad, groundless and unsubstantiated. In that case the 
objections to the accuracy of the transcript were raised by the 
appellant himself and were not supported by any other evidence 
whatsoever. 
It would appear from a reading of all of these cases that 
where the transcript itself indicates an error or omission and 
where substantial credible evidence of the error is available, 
the court should grant a motion to amend. In the instant case 
we have both evidence of an omission on the face of the tran- 
script (see pp. 5-8 supra), and the affidavits of two members 
of the bar of this court stating that the transcript| contains 
an omission and the exact description of the matter that was 
omitted. Plainly, evidence of this kind cannot be lightly 
brushed aside. This is particularly true when, as here, there 


is not a shred of evidence from the prosecuting attorney, the 


trial judge or the court stenographer tending to contradict 


trial counsels statements that the transcript erroneously 
fails to reflect their objections to the confession on grounds 
of unnecessary delay in arraigning the accused and the use of 
coercion to exact the confession. 
Moreover, the transcript itself fully supports trial 
counsels' recollection of the trial in this respect.; Thus, 


as we have shown, after the 10-minute recess we find! the 
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court inexplicably excusing the jury until 1:30 P.M. the 
following day to permit the court and counsel to discuss 
another "matter." (J.A. 6). It is interesting to note that 
Judge Keech, who presided at the trial, commented during the 
argument on the motion to amend the transcript that he cus- 
tomarily uses this exact phrase when excusing a jury for the 
purpose of hearing evidence and argument bearing on the admiss- 
ibility of a confession (J.A. 79). That the court did excuse 
the jury to deal with the question of the confession is incon- 
trovertibly demonstrated by the fact that the next 125 or so 
pages of the transcript are devoted to testimony bearing solely 
on the issue of the confession's admissibility. Furthermore, 


evidence with respect to both of objections made to the con- 


fession is fully developed. Thus, as we have seen supra pp.7- 


8 , there is testimony from both the police officers and the 
accused dealing with every step between appellant's arrest and 
his arraignment and the precise time that each of these events 
occurred. There is also evidence dealing with the possible 
use of force by the police in connection with obtaining the 
confession. 

In light of all of these facts, and the total lack of 
any evidence contradicting the affidavits of trial counsel, 
it is clear that the transcript does contain an omission, 
and that the court below erred in refusing to order the tran- 


script amended to reflect the objections made to the confession 


at the trial as those objections are described by trial counsel 


in their affidavits. Appellant respectfully requests 


court order that the transcript be amended in this re 


that this 


spect, and 


that the court treat this appeal as resting on the record as 


amended and corrected. 


2. The court below erred by denying appellant's 


objection to the confession on the ground that 


said confession was procured in connection w 
and as a result of an unnecessary delay in t 
arraignment of appellant, and by failing to 
exclude the confession from evidence. 


Rule 5(a) does not provide a definite period of 


ith 
e 


time with- 


in which a person accused of a crime must be arraigned. Rather 


the rule states that the accused must be taken "witho 
sary delay” to the nearest available arraigning offic 


giving substance to the meaning of the phrase "withou 


nt unneces- 
er. In 


t unnecessary 


delay" the Supreme Court has held that the arrested person shall 


be brought before "a judicial officer as quickly as possible .. . 


[The7Provisions related to Rule 5(a) contemplate a procedure 


that allows arresting officers little more leeway than the inter- 


val between the arrest and the ordinary administrative steps re- 


quired to bring a suspect before the nearest available magistrate. 


- « - he is not to be taken to police headquarters in| order to 


carry out a process of inguiry that lends itself, eve 
designated, to eliciting damagi statements to suppo 


and ultimately his guilt." Mallory v. U.S., 354 U.S. 
(Emphasis supplied.) 


if not so 
t the arrest 


451, 453-454. 


Contrary to the mandate of the Supreme Court, however, in 
this case the police not only exceeded the delay in arraignment 
to be permitted to satisfy the normal administrative steps re- 
quired to arraign the appellant, but followed procedures which 
were patently designed to permit them to carry out a process 
of inquiry tending and designed to elicit damaging statements. 
This fact is clearly ‘established by the evidence on the record. 
Thus, as we have seen supra, pp- > , appellant was arrested as 
a result of being identified by Ross. If Ross' identification 


was sufficient grounds for appellant's arrest, under the holding 


of Mallory, supra, the police should have forthwith begun to 


take steps to arraign appellant. However, the police first 
took appellant to headquarters for the dual purpose of per- 
forming their administrative work and to interrogate him about 
the crime. Thus, after a period of questioning the police 
removed appellant to the home of the complaining witness, Bogen, 
who also unequivocally identified him as the robber. Plainly, 
at this point in time there was no legal reason for not immed- 
iately bringing appellant before a committing officer. See, 
Naples v. U.S., opinion rendered May 8, 1962, No. 16436 (C.Ae- 
D.C.) 

One may perhaps ‘excuse the police from their duty to have 
the appellant arraigned immediately after his identification 
by Bogen on the ground that it was close to 10:00 P.M. by the 


time Bogen had identified him and the police had not yet 


completed their administrative work in connection with the 


arrest. However, the delay in arraigning appellant the follow- 


ing morning for the purpose of continuing to interrogate him 


with respect to the crime is absolutely inexcusable. 
A brief review of the facts will demonstrate this fact. 
As we have seen appellant was arrested, identified by |two 
witnesses, Ross and Bogen, and interrogated about the crime on 
the night of September 31. He denied any connection with the 
robbery at that time.(J.A. 50-51). Also on the night jof Sept- 
ember 31, while interrogating appellant with respect to the 
crime (J.A. 9, 31-32), the police completed their so-¢alled 
"process" papers (J.A. 9, 12, 32, 35-36, 38, 47, 62).| At this 
time, according to the testimony of Detective Buch, they ob- 
tained information with respect to appellant's "name, | age, nick 
names, addresses, draft board, place of birth. How long he has 
been in the District of Columbia. Charges, arresting| officers, 
statement of facts, hang outs, police record, relatives, friends." 
(J.A. 63). After obtaining this complete dossier the! police 
placed appellant in a cell for the night. 
What then was the necessity for the delay in having 
appellant promptly arraigned the following morning after he 
had gone through the police line-up? It was then at least 
9:15 AM. (JeA. 9). A commissioner is available no later than 
8:00 or 8:30 in the morning. He had already been identified 


by two witnesses. The answer is that appellant was not arraigned 


because the police wanted to continue to question him about 
the crime. Thus, notwithstanding the fact that "the police 
clearly were in position to present him before a committing 
magistrate" (Naples, supra, slip opinion p. 5) they brought 
appellant back to the squad room for the principal if not 

the sole purpose of continuing the interrogation with respect 
to the crime. This is clearly demonstrated by the record.. 
When asked about the events that transpired after appellant 
was returned to the squad room the police officers invariably 


testified that they interrogated appellant about the robbery 


(JA. 10, 15, 20, 48-49, 53). Moreover, Ross, who was present 
2 


at the time, refers ‘to no other questions but questions con- 
cerning the robbery (J.A. 44-45). In light of these facts it 
is clear that the reason for the delay in arraigning appellant 
on the morning of October 1, was "in order to carry out a 
process of inquiry” designed to elicit damaging statements. 
Mallory, supra. 

Detective Buch testified, however, that " . . .one 
reason . . ." why appellant was returned to the squad room was 
to obtain " . . . information for our records and for the 


identification of him and for our files and we have to make 


2/ The presence of Ross at this time is a further indication 

that the police were hoping to exact a confession. Plainly, 

Ross was only there to bring psychological pressure on appel- 
lant to admit the crime. It is certain that his presence was 
not necessary to assist the police in any administrative 


details, and he had already identified appellant as the robber. 
16> 


up that line-up sheet . - .” (J.A. 60). We have already seen 
that the real reason why appellant was returned to squad room 
rather than being arraigned was to exact a confession.!| More- 
over, the attempt of the police to cover up this motive by 
the statement that "one reason’’ was to get more information 
for police files, is so transparent in light of this record 
that it only serves to underscore their true motive. ‘The 
detectives! own testimony was that they had obtained all of 
this information the night before (J.A. 9, 12, 32, 35436, 38, 
47, 62). They had filled out the line-up sheet, and, /indeed, 
appellant had been through the line-up. He had also been 
through the identification bureau. 
Nor can the police claim that appellant was returned to 
the squad room to fill out the papers necessary for his 
arraignment. Detective Buch testified that he made up the 
papers necessary for arraignment while waiting in the /com- 
missioner's office, after appellant had confessed (J.A. 10). 
Thus, the police here did not even take the initial step to 


arraign appellant ". . .- until he had confessed, when) any 


Wad as : f * 
judicial caution had lost its purpose + « + Mallory, supra, 


at page 455. The statement given police here, therefore, 
cannot be said to be "initial, spontaneous declarations” made 
soon after arrest and held admissible in Naples, supra. On 
the contrary they are the fruit of a deliberate delay in 


arraigning the appellant designed to elicit damaging jstatements. 
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And while it is true that the interrogation of appellant on the 
morning of October 1, was not very long, it still is not to be 
excused. As explained by the Supreme Court in Mallory, supra, 
the purpose of the rule is to assure police adherence to pro- 
cedures that " . . . commend themselves to a progressive and 
self-confident society . .." and serve as a check"... to 
those reprehensible practices known as the "third degree' which 
though universally rejected as indefensible still find their way 
into use." Thus, it' is not the length of the delay so much as 
it is the reason for the delay. Where the delay cannot be attri- 
buted, as it clearly cannot in the instant case, to the normal 
steps necessary to bring a person accused of a crime to a com- 


mitting magistrate any statement obtained in connection with 


such an “unnecessary delay" should be excluded. Therefore, 


appellant respectfully submits that the court below erred by 
permitting evidence with respect to the confession to be pre- 


sented to the jury in this case. 


CONCLUSION 
For all of the reasons set forth above the appellant herein 
respectfully submits that the conviction should be reversed. 
Respectfully submitted, 
S. G. Lippman 
Russell Specter —S 
1741 DeSales Street, N.W. 
Washington 6, D.C. 
Counsel for appellant. 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1. Was not the trial court correct in denying appellant’s 
motion to correct the official transcript of testimony to 
show the alleged making of an objection to a confession? 
In any event, is not such a determination within the 
exclusive province of the trial court pursuant to Rule 75(h) 
Federal Rules of Civil Procedure? 


2. Was not the trial court correct in admitting evidence 
of an oral confession made to police about an hour before 
regular business hours for arraignments where appellant 


was arrested the night before after business hours and 
where the record shows a total absence of prolonged 
interrogation and where appellant was arraigned promptly 
after the beginning of business hours? In any event, is 
this point raisable on appeal where the record shows that 
no objection to the confession was made on Mallory 
grounds? 


INDEX 
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Lixpsurnen Wituiams, Appellant, 
v. 


Unsirep States or America, Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On October 17, 1960, an indictment was filed against 
appellant charging him with the robbery of one Frances 
Bogen on the 29th of September of that year (J.A. 1). 
Upon arraignment, appellant pleaded not guilty (J.A. 2). 
After a trial before the District Court, Keech, J. and a 
jury, appellant was convicted as charged on December 2, 
1960 (J.A. 69). On March 8, 1961, the District Court 
sentenced appellant to a term of imprisonment of from 
three to nine years (J.A. 70). This Court granted leave 
to appeal in forma pauperis on September 22, 1961. On 
February 9, 1962, appellant filed a motion in District Court 
to correct the transeript (J.A. 71). After a hearing held 
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February 16, 1962, the District Court denied the motion 
(J.A. 92). By stipulation dated April 24, 1962, the motion 
proceedings became part of the record on this appeal. 


Evidence relating to the guilt of appellant 


According to the testimony of Mrs. Frences Bogen of 
2401 “IF? Street, N.W., her husband had opened their 
grocery store at this address at about 7:00 A.M. on the 
morning of September 29, 1960 and she had come to the 
store at around 9:00 A.M. (J.A. 3). At about 10:15 A.M., 
just after her husband left, a man entered the store, 
opening the screen door swiftly (J.A. 3). He came in 
quickly and walked behind the counter where Mrs. Bogen 
was making change for Mary Henson (J.A. 4). The 
intruder took Mrs. Bogen by the wrist, revealed a knife in 
his hand and told her it was a holdup and to give him all 
the money or he would cut her (J.A. 4; Tr. 11, 12). After 
putting money from the open cash drawer into a bag, the 
robber led Mrs. Bogen by the wrist outside the store along 
with Mary Henson for about ten fect, then let go and ran 
(Tr. 12, 13). 

The complainant identified appellant as the robber on 
the evening of September 30, 1960 when the police at her 
request brought appellant to her house at around 9:00 P.M. 
(J.A. 4). At the trial, Mrs. Bogen also positively identified 
appellant as the robber (J.A. 4). 

Robert P. Ross, a street cleaner with the D. C. Sanitation 
Department, saw appellant walking back and forth at the 
corner of 24th and H Street for about five minutes just 
prior to the time the witness saw the police scout cars come 
to Mrs. Bogen’s store at 2401 ‘IF’? Street on the morning 
of the robbery (Tr. 41, 42). On the following night, 
Mr. Ross saw appellant at D. C. General Hospital and 
identified him to police as the man he had = seen on 
September 29 in the vicinity of the complainant’s store 
(J.A, 7). 

At police headquarters shortly after 9:00 A.M. on 
Saturday, October 1, 1960, in the presence of Mr. Ross, and 
Detective Jack L. Buch, appellant admitted that he had 
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robbed Mrs. Bogen’s store using a knife and stated that 
he had gotten about $35, had the complainant put it in a 
paper bag and then ran out of the store in a northerly 
direction (J.A. 44, 49). 

Testifying in his own behalf, appellant admitted a prior 
conviction for robbery in 1956 for which he was then on 
parole (Tr. 209, 244). (See also J.A. 21) Appellant first 
claimed that he was at 1315 ‘‘C’’ Street, N.E., all during 
the morning of September 29, 1960 but, on eross- 
examination, admitted that he had the date wrong and 
was not in northeast that morning (Tr. 221, 234). 

At the conclusion of the evidence and arguments, the 
trial judge gave standard instructions to the jury including 
a charge on the requirement that a confession be voluntary 
in order to be admissible (J.A. 68). 

Fourteen months after the trial, on February 9, 1962, 
counsel appointed by this Court on the appeal filed a motion 
in the District Court to correct the transcript (JA. 71). 
Included with the motion were affidavits from the 
appellant’s two trial counsel stating that the official trial 
transcript omitted to show that they had objected to the 
proposed offer of a confession hy the government on two 
crounds, namely, that the confession took place during an 
unnecessary delay in arraignment and that undue coercion 
was used to obtain the confession (J.A. 78, 74, 75). 
Government trial counsel filed an affidavit stating that he 
could not recall whether an objection based on Rule 5(a) 
had been made (J.A. 72, 73). After hearing before the 
trial judge, the motion was denied (J.A. 92), By stipula- 
tion of counsel for both sides, the proceedings on the 
motion were made a supplement to the appeal. 


Circumstances surrounding appellant’s confession of guilt 

Detective Buch and Kragh and Mr, Ross as well as 
appellant testified as to the events between the arrest and 
arraignment. 

Detectives Kragh and Buch arrived at D.C. General 
Hospital between 8:15 and 8:30 P.M. on September 30 
and, after the identification of appellant by Ross, took 
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appellant into their custody (J.A. 6, 7, 28). The officers 
immediately took appellant to police headquarters, to the 
office of the Robbery Squad (J.A. 8). On the way, 
Detective Kragh talked to appellant off and on in the 
squad car about the robbery (J.A. 29). They arrived 
at the Robbery Squad about 8:45 P.M. (J.A. 8). While 
Detective Buch was making out process papers Kragh 
ealled the complainant to ask her to come down to see if 
she could identify appellant (J.A. 8, 29). Complainant told 
police that she could not come down to headquarters 
because it was Yom Kippur, a religious holiday, and 
arrangements were therefore made to transport appellant 
to complainant’s house (J.-A. 29). During these 15 minutes, 
only a few minutes were devoted to questioning about the 
robbery (J.A. 30). When appellant was asked his where- 
abouts at the time of the crime, he said he had been on 
a drunk for 3 or 4 days and did not remember (J.A. 30). 

The detectives then took appellant back down to the car 
and drove to Mrs. Bogen’s house at 2401 I* Street, N.W., 
arriving there at about 9:30 PM. (J.A. 8, 30, 38). 
Appellant was brought to the door leading to the com- 
plainant’s private quarters; Mrs. Bogen came outside the 
doorway, looked at appellant closely and stated she was 
positive that appellant was the one who held her up and 
took the money (J.A. 30, 31). Mary Henson, the other eye- 
witness to the robbery, was not able to identify appellant 
as she was very much under the influence of alcohol 
(J.A. 31). After spending 5 to 10 minutes at complainant’s 
house, the detectives took appellant back down to the 
Robbery Squad (J.A. 30). They arrived at between 9:45 
and 10:00 P.M. (J.-A. 9, 38). 

During he next 15 or 20 minutes, the police made out 
papers on a charge of robbery, prepared a line-up sheet, 
and sent appellant to be photographed and finger-printed 
(J.A. 9). During the processing, the appellant was also 
asked about the charge and he denied any guilt (J.-A. 9). 
At this time he told the detectives that he was up on ‘M”? 
Street, Northwest approximately during the time of the 
robbery (J.A. 51). A majority of the questions by police 
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were about appellant (J.A. 36). Among the kinds of 
information the officers needed to obtain for their records 
were appellant’s name, age, nick names, addresses, draft 
board, place of birth, time spent in the District, charges, 
arresting officers, statement of facts, hang outs, police 
record, relatives and friends (J.A. 63). When processing 
was completed, appellant was placed in a cell for the night 
between 10:00 and 10:15 P.M. (J.A. 32, 39). 

The next morning at 9:15 A.M., Detective Buch first 
saw appellant at roll call on the line-up block during the 
routine morning line-up (J.A. 9). Buch and Kragh called 
for appellant when he was on the block, signed for him 
and picked him up (J.A. 33). [t is the customary practice 
for the particular squad interested in a prisoner to talk 
to the prisoner after the morning line-up (J.A. 53). When 
appellant and Detective Buch went down the hall of the 
third floor and arrived at the Robbery Squad office, there 
were a considerable number of detectives working at their 
desks or interviewing people (J.A. 10). Robert P. Ross 
Was waiting in the office where he had been summoned 
to make a report on the robbery (J.A. 10 and Tr, 179). 
Buch, Ross and appellant sat around the same desk and 
Ross was present) during the ensuing conversation 
(JA. 13). After one or two questions, appellant told 
Detective Buch that he had robbed Mrs. Bogen’s. store, 
obtained about $35, had the complainant put it in a bag 
and then ran north on 24th Street (JA. 10, 15, 16, 45, 49). 
When asked about the knife, appellant stated he sold it 
later that day on the 1300 Block of Wildey Court to an 
unknown man (.J.A.10). Appellant was then sent to a cell 
block at about 9:45 A.M. for transportation to the Com- 
missioner (J.A. 10, 62). Detective Buch also left for the 
Commissioner’s, arriving there at about 10:00 A.M. 
(J.A. 10, 63), After the detective had prepared the 
necessary complaint forms, appellant appeared before the 
U.S. Commissioner at 10:15 A.M. (J.A. 11, 13, 63). 

Appellant admitted that he had made the confession on 
the morning of October 1, 1960 (J.A. 20). It was claimed 
by appellant, however, that he was actually arrested at 
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about 5:30 or 6:00 P.M. in the evening of September 30 
at the hospital and that a detective from headquarters 
interrogated him at the hospital (J.A. 16, 17). Appellant 
also asserted that he had been beaten by the detectives 
at headquarters both before and after the visit to com- 
plainant’s home (J.A. 18).". According to appellant, he 
was again struck by a detective in an elevator as he was 
being brought from the morning line-up to the Robbery 
Squad office on October 1 (J.-A. 19).? 

At the conclusion of the taking of evidence, appellant’s 
counsel argued that the confession was given under 
coercion and duress (J.A. 42). The trial court, however, 
concluded that this was a question of fact to be submitted 
to the jury (J.A. 42, 43). 


STATUTE AND RULES INVOLVED 
Title 22, District of Columbia Code, Section 2901, provides: 


Whoever by force or violence, whether against 
resistance or by sudden or stealthy seizure or 
snatching, or by putting in fear, shall take from the 
person or immediate actual possession of another 
anything of value, ix guilty of robbery, and any 
person convicted thereof shall suffer imprisonment 
for not less than six months nor more than fifteen 
years. 


Rule 5(a), Federal Rules of Criminal Procedure, provides : 


An officer making an arrest under a warrant issued 
upon a complaint or any person making an arrest 
without a warrant shall take the arrested person 
without unnecessary delay before the nearest available 
commissioner or before any other nearby officer 
empowered to commit persons charged with offenses 
against the laws of the United States, When a person 
arrested without a warrant is brought before a ¢com- 
missioner or other officer, a complaint shall be filed 
forthwith. 

1 Both Detective Kragh and Buch denied any use of violence (J.A. 36, 37, 
38, 39) and Mr. Ross saw no evidence of violence or abuse (J.A, 45). 


2 There was testimony that the line-up room and Robbery Squad office were 
on the same floor (J.A. 36). 


7 
Rule 75(h), Federal Rules of Civil Procedure, provides: 


It is not necessary for the record on appeal to be 
approved by the district court or judge thereof except 
as provided in subdivisions (m) and (n) of this rule 
and in Rule 76, but, if any difference arises as to 
whether the record truly discloses what occurred in 
the district court, the difference shall be submitted 
to and settled by that court and the record made to 
conform to the truth. If anything material to either 
party is omitted from the record on appeal by error 
or accident or is misstated therein, the parties by 
stipulation, or the district court, cither before or after 
the record is transmitted to the appellate court, or the 
appellate court, on a proper suggestion or of its own 
initiative, may direct that the omission or misstatement 
shall he corrected, and if necessary that a supplemental 
record shall be certified and transmitted by the clerk 
of the district court. All other questions as to the 
content and form of the record shall be presented to 
the court of appeals. 


SUMMARY OF ARGUMENT 


1. Appellant contends that the trial judge erred in 
failing to grant his motion to “correct”? the official 
transcript of the trial below so that it would reflect that 
appellant’s counsel objected to evidence of an oral con- 
fossion on grounds that it violated Rule 5(a), Federal 
Rules of Criminal Procedure. This is without merit. 
Rule 74(h) of the Federal Rules of Civil Procedure vests 
the power to settle disputes as to what transpired below 
solely in the District Court. By motion, that court was 
requested to supplement the official transcript and a 
hearing was held. Appellant’s trial attorneys filed 
affidavits more than a year after the trial stating that they 
recall having made an objection based on Rule 5(a). Both 
the trial judge and the prosecutor lacked an independent 
recollection that such an objection was made, Under 
several decisions by this Court, the trial court’s ruling 
as to what transpired is not to be set aside by an appellate 
court since to do so would be to order the record to reflect 
an event which, if at all, did not happen in the presence 
of the appellate tribunal. 
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9. As the official transcript stands, no objection was 
made to the confession on Mallory grounds. It is settled 
law in this Circuit that failure to object to a confession 
given during an alleged period of unlawful detention 
precludes raising that point as error on the appeal. More- 
over, the facts and circumstances surrounding the taking 
of this confession indicate that it was not given during a 
period of unnecessary delay in arraignment. Appellant 
was seen by a witness at a hospital on the evening of the 
day after the crime at about 8:00 P.M. Shortly atter- 
wards, police came and transported appellant to the 
Robbery Squad office. After five or ten minutes, they 
drove appellant to the complainant’s home where he was 
identified as the robber. The appellant was taken back 
to the robbery squad where he was photographed and 
finger-printed and gave information for the line-up sheet. 
He denied guilt. At around 10:15 P.M. he went to his ecll 
for the night. The next morning, after the routine 
morning line-up, a detective asked appellant one or two 
questions and he ‘‘blurted out’’ an oral confession shortly 
after 9:15 A.M. By 9:45 A.M. appellant was on the way 
to the U. S. Commissioner and was arraigned at exactly 
10:15 A.M. Clearly this confession did not come during 
a period of unnecessary delay. It is not required that 
police arraign defendant’s at odd hours of the night; they 
may wait until the next regular business hours of the 
commissioner or court. That was done in this case. More- 
over, there is not the slightest evidence of prolonged 
interrogation here. Under all the circumstances, therefore, 
it cannot be said that the confession came during a period 
of unnecessary delay in violation of Rule 5(a). 
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ARGUMENT 
I 


The Trial Court’s Denial of Appellant’s Motion to Supplement 
the Official Transcript of Trial Was Correct and May Not 
Be Questioned on Appeal 


Appellant first contends that the trial court should have 
granted his motion to supplement the transcript of trial 
pursuant to civil rule 75(h) to make it reflect that 
appellant had objected to the introduction of his confession 
on grounds it was given during a period of unnecessary 
delay in violation of Rule 5(a), Federal Rules of Criminal 
Procedure. In substance, appellant is asking this Court 
to rule that the record be altered to show such an objection 
even though the trial judge declined to do so. This argu- 
ment is without foundation in cither in the applicable law 
or in the facts of this case. 

By act of Congress, the transcript in any case certified 
by the reporter shall be deemed prima facie a correct 
statement of the testimony taken and proceedings had. 
298 UIS.C. §753(b). For this reason, and because appellant 
is the movant, he had the burden of establishing to the 
satisfaction of the trial judge that the transcript has 
omitted something by mistake or accident. See Browder 
v. United States, 292 F.2d 44, 49 (Sth Cir. 1961), Rule 
T5(h), Federal Rules of Civil Procedure governing the 
correction of records is made applicable to criminal appeals 
by Rule 39(b) (1) of the Rules of Criminal Procedure. 
In part, Rule 75(h) provides: 

It is not necessary for the record on appeal to be 
approved by the district court or judge thereof except 
as provided in subdivisions (m) and (n) of this rule 
and in Rule 76. but, if any differenee arises as to 
whether the record truly discloses what occurred in 
the district court, the difference shall be submitted 
to and settled by that court and the record made to 
conform to the truth. (Emphasis supplied). 


In Belt v. Holton, 90 U.S. App. D.C. 148, 197 FP. 2d 579 
(1952), this Court upheld the exclusive power of the lower 
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court to determine what had actually taken place at trial. 
At page 150, it was stated: 


“Tn striking the latter two items from the 
appellant’s designation the district court was acting 
under that part of Rule 75(h) authorizing the district 
court to settle any difference arising as to whether the 
record truly discloses what occurred in that court. In 
designating Items 17 and 22 for inclusion in the record 
on appeal the appellants were asserting that the dis- 
trict court had received them in evidence and that the 
transcript of the proceedings so showed. The appellee, 
by his motion to strike Items 17 and 22 from the 
designation was asserting that those items had not 
been received in evidence and that the transcript so 
showed, The action of the district court in granting 
the motion to strike in effect declared that those items 
had been received in evidence and that the record so 
showed and that the items should therefore not be 
included in the record on appeal—for the reason that 
if so included there would be submitted to the court 
of appeals matter not received in evidence and hence 
not considered in deciding the case. Under Rule 75 
and the decisions cited, the action of the district court 
is conclusive in the absence of a charge that it has 
deliberately and intentionally falsified the record. 
Moreover, in Askins v. Overholser, 83 App. D.C. 248, 252 
170 F, 2d 815 (1948), this Court pointed out: ‘Rule 75(h) 
contemplates settlement of the record by the District Court, 
not by this court.’”? See also, Miller v, Miller, 72 App. D.C. 
348, 114 F. 2d 596, 598 (1940). This principle applies even 
in matters crucial to an appellant. In Clawans v. White, 
71 App. D.C. 362, 364 112 F. 2d 189 (1940), cert, den. 311 
U.S. 646, this Court dismissed an appeal on ground that 
appellant had failed to file a statement of the evidence 
approved by the trial judge and stated: 

The case therefore must be treated as one in which 
appellant assigns as error the honest refusal of the 
trial court to accept her version of what transpired 
at the trial Such a refusal is neither an accidental 
error nor judicial fraud, Although the trial court 
may be mistaken and the consequences may be serious 
for the appellant, we have no power to take corrective 
action in such circumstances. The situation is one in 
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which the Jaw must give credence cither to the 
appellant or to the trial court. It is settled that the 
court’s version, in) such circumstances, must be 
accepted as correct.” 


See also, Camps v. New York City Transit Authority, 261 
I. 2d 320, 323 (2d Cir. 1958). In the latter case, the court 
at page 323 also emphasized the role of trial counsel when 
it noted: 
“eo... Of course it was counsel’s responsibility to see 
that a record was made at the time if he was then 
interested In preserving his objection. Counsel cannot 
preserve an objection by colloquy off the record which 
he does not dignity by seeing that it is stenographically 
recorded. There is no claim that counsel was not given 
the opportunity to have such a record made here.’’ 


See also Lillycrop v. Kinsky, D.C, Cir., No. 16,625, March 1, 
1962. The sound procedure, therefore, is for the proper 
record to be made at the trial rather than, by means of 
later affidavits, to attempt to impeach the official transcript. 
In upholding the denial of a motion to ‘‘correet’? a 
transcript to indicate a request to examine the Grand 
Jury testimony of a government witness, the court in Cor 
vy. United States, 284 F. 2d 704, 711 (Sth Cir. 1960), said: 
The trial court having stated that he had no recollee- 
tion of appellant's alleged) request, and under’ the 
applicable rule he being required to settle the record 
in case of dispute as to what occurred the attorney's 
affidavits as to what was said cannot now be considered 
on appeal, 


These principles forcefully apply to the case at bar. 
Appellant made his motion to supplement the transeript 
more than one year alter the trial and attempted to support 
it by affidavits of trial counsel. Government counsel also 
filed an affidavit that he could not recall whether or not a 
‘Mallory’? objection to appellant’s confession had been 
made. After a hearing with both counsel present, the trial 
judge indicated that he had studied the transcript and had 
the reporter verify the transcript by comparing her notes 
with the transcript (J.A. 76). The judge also indicated 


12 


that he had no independent recollection one way or the 
other (J.A. 92). It was his determination that the record 
should stand as it is, based on the official court reporter’s 
notes and transcription. Appellant, however, would ask 
this Court to rule that the two affidavits of counsel 
effectively impeach the official transcript and to reject the 
conclusions of the trial judge whose sole province it is to 
make the record conform to the truth. Such a request 
ignores well-settled legal principles and would place an 
undue burden on this Court by requiring it to settle the 
record of events that took place out of its presence. 
Cf, Clawans v. United States, supra; Cox v. United States, 
supra; Askins v. Overholser, supra. 

Furthermore, appellant’s arguments that the transcript 
on its face indicates an omission are fallacious. Of course, 
it docs not appear at J.A. 5, prior to the court’s action in 
exeusing the jury to handle ‘matters’? that did not concern 
them, that appellant made a motion in so many words to 
exclude the jury. On the other hand, government counsel 
in his opening statement had indicated that he would 
introduce statements made by appellant in the presence 
of Ross (Tr. 7). Moreover, the prosecutor interrupted 
his questioning of Ross after he had exhausted the witness’ 
eye-witness information but before Ross had_ testified 
about statements by appellant and asked the court for 
permission to recall him (Tr. 46), At a bench conference, 
the prosecutor explained in advance that he was going 
to use Ross to establish a confession by appellant. 
Appellant’s counsel said he was going to move to exclude 
it (Tr. 47). Ross was excused still without having given 
testimony about a confession (J.A. 5). Nor had the police 
officers testified as yet concerning the confession. In view 
of the rule that the government must present evidence 
that a confession was voluntary before it ean be admitted, 
it was perfectly natural for the trial judge, at the point 
in the trial when all evidence exeept that about the con- 
fession had been presented, to automatically inform the 
jury that they might be excused so that a hearing on 
voluntariness could then be had. At the conclusion of this 
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hearing, counsel for appellant argued merely that the 
confession was under coercion and duress (J.A. 42). No 
mention was made of unnecessary delay in arraignment. 

According to trial counsels’ recollection some fourteen 
months alter the trial, the trial judge had already ruled 
that there had been no unnecessary delay prior to the 
taking of evidence out of the jury’s presence (J.A. 73, 74, 
75). However, it would seem somewhat improbable for 
an experienced trial judge to make such ruling in advance 
of hearing testimony as to just what were the times 
involved between arrest and arraignment. Moreover, the 
hearing was clearly directed to the issue of coercion. In 
view of the fact that the court reporter’s notes and the 
printed transcript showed that no Rule 5 objection was 
made (J.A. 76), and that a long period of time had clapsed 
between the trial and affidavits of counsel, the trial Judge's 
denial of appellant’s motion to ‘‘eorrect’’ the official 
transcript was proper. 

Appellant relies upon Chessman vy. Teets, 354 U.S. 156 
(1957), for the proposition that it violates due process for 
a court to refuse to correct the transcript where sub- 
stantial objectives have been made to its accuracy (Br. 10). 
Such is not the holding of that case. The Supreme Court 
merely held that the er parle settlement of a criminal 
trial record without the presence of defendant or his 
counsel violated procedural due process under the Four- 
teenth Amendment. It did not pass on whether the judge 
was required to make or not to make any of the corrections 
submitted by that defendant. 


II 


The Admissibility of Appellant’s Confession on Mallory 
Grounds Is Not Raisable on This Appeal and, in Any 
Event, There Was No Violation of Criminal Rule 5(a) 


Appellant maintains that the trial court committed 
reversible error when it failed to exclude testimony as to 
appellant’s oral confession on grounds that it had been 
given in the course of an unnecessary delay in arraignment. 
Mallory v. United States, 354 U.S. 449 (1957). This point 
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is without merit for two reasons: first, because there was 
no objection at the trial on this ground, and secondly, 
because the confession was not made during a period of 
unnecessary delay of arraignment in violation of Rule 5(a), 
Federal Rules of Criminal Procedure. 

As the authorities relied upon by appellee, supra, 
demonstrate, the record of trial must stand as set down 
by the official court reporter in accordance with the district 
judge’s determination under Rule 75(h), Federal Rules 
of Civil Procedure. The record fails to reveal any mention 
of unnecessary delay in arraignment but indicates that 
argument was made that the confession was the product 
of coercion. This cannot be construed as 2 “Mallory” 
objection. Sawyer v. United States, )).C. Cir, No. 16,536, 
decided April 19, 1962. Since appellant failed to object 
to the admissibility of his confession based on the Mallory 
rule, he may not raise the question for the first time on 
appeal. Johnson v. United States, 110 U.S. App. D.C. 187, 
990 F. 2d 378, 380 (1961); Washington v. United States, 
103 U.S. App. D.C. 397, 258 F. 2d 696, 697 (1958); 
Blackshear vy. United States, 102 U.S. App. D.C. 289, 252 
F. 2d 853 (1958), cert. den. 359 US. 1004. 

In any event, the record clearly establishes that 
appellant’s confession was not given during a period of 
unnecessary delay in arraignment and that, in fact, the 
preliminary hearing does not appear to have been delayed 
at all. 

As the record indicates, appellant was arrested upon 
the identification by Ross at D.C. General Hospital 
between 7:50 and 8:10 P.M. on Friday, September 30, 
1960 (J.A. 6). The two detectives from the Robbery 
Squad arrived between $:15 and 8:30 P.M. and took 
appellant into custody (J.-A. 7, 28). They arrived at police 
headquarters between 8:30 and 9:00 P.M. after asking 
questions off and on during the ride in the cruiser 
(J.A. 29). While one officer began to prepare process 
papers on appellant, the other called the complainant on 
the telephone to arrange a confrontation (J.A. 8, 29). 
After five or ten minutes, during which only a few minutes 
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were devoted to questions about the crime, the detectives 
took appellant to the car and drove to complainant’s 
house at 2401 F Street, Northwest (J.A. 30, 38). Com- 
plainant identified appellant as the robber (J.A. 18). They 
spent five or ten minutes at complainant’s house, then 
returned to Reale riers: arriving at about 9:45 or 
10:00 P.M. (J.A. 9, 88). About 15 or 20 more minutes 
were taken up with completion of process papers, the line- 
up sheet, photographing and finger-printing then appellant 
was placed in a cell for the night at around 10:00 or 
10:10 P.M. (J.A. 39). When asked prior to the visit to 
complainant’s about his whereabouts appellant told police 
he had been drunk for three or four days and did not 
remember (J.A. 30). The next morning, after the routine 
morning line-up of prisoners, Detective Buch signed for 
appellant and brought him to the Robbery Squad where the 
witness Ross was waiting, at about 9:15 A.M. (JA. 9 
Ross then testified that alter one or two questions appellant 
“blurted out’? his admission of guilt and gave some of the 
details (J.A. 10, 16). By 9:45 or 9:50 AM. appellant was 
back in the cell block for transportation to the U.S. 
Commissioner (J.A. 62). Detective Buch arrived at the 
Commissioner’s at 10:00 A.M. and appellant appeared 
before the magistrate at exactly 10:15 A.M. (J.A. 10, 11). 
Appellant's oral statement was not made during a period 
of detention in violation of Rule 5(a). ‘It is not simply 
a matter of hours, one way or another, but of police 
purpose and conduct in the light of circumstances.’’ 
Trilling v. United States, 104 U.S. App. D.C. 159, 160, 260 
F. 2d 677, 679 (1958). The circumstances of this case 
preclude a holding that there was “unnecessary delay’? in 
presenting appellant to a committing magistrate. As the 
Court wrote in Goldsmith v. United States, 107 U.S. App. 
D.C. 305, 314, 277 F. 2d 335, 344 (1960), cert. dei., 364 
U.S. 863: 
when a plea of unnecessary delay is before us, we must 
examine in detail all the cireumstances surrounding it, 


taking into consideration the manner in’ which in- 
terrogation was conducted, the length of time involved, 
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and particularly the purposes which the police had in 
conducting their inquiry, if the purposes can he dis- 
corned, We must not forget that interrogation is 
not an evil per se but an absolute necessity and that 
it often leads to releases, not charges. 


In the case at bar, appellant was arrested at the hospital 
after usual working hours on a Friday evening. The time 
of arrest was purely accidental here since it was based 
on the fact that Ross happened to see appellant while he 
himself was visiting the hospital. On the way to head- 
quarters, sporadic questions were asked. Only five or ten 
minutes were spent before the complainant made her 
identification. On return to the Robbery Squad, most of 
the 15 or 20 minutes was spent in getting information for 
police records. No admission was made by appellant any 
time on Friday evening. The next morning, in the brief 
interval between the routine morning line-up of prisoners 
and the apparent commencement of working hours for the 
Commissioner, appellant, after one or two questions, made 
incriminating statements. The arraignment was not 
delayed. On the contrary, the appellant was on his way 
to the Commissioner’s at 9:45 A.M, and was actually 
arraigned at 10:15 A.M. 

The period from appellant’s arrest until 9 45 AM. the 
next morning was not an unnecessary delay since both 
the Supreme Court and this Court have indicated that it 
is not improper for police who have arrested a defendant 
outside of business hours to arraign him when the 
magistrate begins regular hours of duty. In Mallory, the 
Supreme Court intimated that arraignment may not be 
delayed where a magistrate is ‘readily accessible’? supra 
at page 453. In Porter v. United States, 103 U.S. App. 
D.C. 385, 258 F. 2d 685, 689 (1958), cert. den., 360 U.S. 
906, this Court interpreted Mallory as requiring arraign- 
ment during the ordinary professional hours of com- 
missioners and judges. Moreover, the detention of a 
defendant from the time he is arrested outside of regular 
hours until the opening of the courts is not unnecessary 
delay since there is no requirement that a magistrate be 
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available at all hours. Lockley v. United States, 106 U.S. 
App. D.C. 163, 270 F. 2d 915, 918 (1959). In the instant 
case, therefore, appellant’s confession was not made during 
a period of ‘‘unnecessary delay.” 

Moreover, the record is quite clear that there was no 
prolonged interrogation of appellant by police. On Friday 
evening, a majority of the questions related to information 
about appellant needed for police records. At the Satur- 
day morning interview with the witness Ross present, 
appellant blurted out his confession after one or at most 
two questions. Thus, neither the spirit nor the letter of 
the principle in Mallory was violated here. This Court so 
ruled in Milton Mallory v. United States, 104 U.S. App. 
D.C. 66, 259 F. 2d 796 (1958). There the defendant was 
arrested at about 8:00 P.M., questioned a few minutes 
about the crime during processing and then placed in his 
cell for the night. He denied any guilt. The next morning 
at about 9:00 A.M. as a result of five or ten minutes 
questioning, he admitted his guilt. The statement was 
reduced to writing and defendant was arraigned some time 
before noon. Under those circumstances, this Court found 
no violation of Rule 5(a). <A fortiori, in the instant case, 
where the preliminary hearing was not delayed by police, 
appellant’s confession was admissible into evidence at the 
trial. Appellant’s claim of error, therefore, must fail. 


CONCLUSION 


Wherefore, appellee submits that the judgment below 
should be affirmed. 


Davin C. AcHESON, 
United States Attorney. 


NaTHAN J. PAULSON, 
Artur J. McLAvcHuin, 
Joun R. Scumenrtz, Jr., 
Assistant United States Attorneys. 
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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


[ Filed in Open Court October 17, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


Grand Jury Impanelled on September 1, 1960, Sworn in on Sept. 6, 1960 


THE UNITED STATES OF AMERICA ) Criminal No. 874-'60 


vs. Grand Jury No. 


Original 


) 
LINDBURG WILLIAMS ) Violation: 22 D.C.C. 2901 
(Robbery) 


The Grand Jury charges: 


On or about September 29, 1960, within the District of Columbia, 


Lindburg Williams, by force and violence and against res 


istance and 


by sudden and stealthy seizure and snatching and by putting in fear, 
stole and took from the person and from the immediate a¢tual possession 


of Frances Bogen, property of Frances Bogen, of the value of about 


$86.00, consisting of $86.00 in money. 


/s/ Oliver Gasch 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


/s/ Joseph P. Burke, Jr. 
Foreman. 


[Filed October 21, 1960] 
PLEA OF DEFENDANT 


On this 21st day of October, 1960, the defendant Lindburg 
Williams, appearing in proper person and without counsel and requests 
the Court to appoint counsel for him, being arraigned in open Court 
upon the indictment, the substance of the charge being stated to him, 
pleads not guilty thereto. 

Copy of indictment given to defendant. 

The defendant is remanded to the District of Columbia Jail. 

By direction of 
BURNITA SHELTON MATTHEWS 


Presiding Judge 
Criminal Court # Two 


Present: HARRY M. HULL, Clerk 
United States Attorney By 


By Thomas O'Malley 
Assistant United States Attorney 


G. Davis 
Official Reporter 


Deputy Clerk 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[ Filed October 30, 1961] 


Washington, D. C. 
1:45 p.m. | November 30, 1960 


BEFORE THE HONORABLE RICHMOND B. KEECH, United 


States District Judge, Proceedings. 
APPEARANCES: 
ARTHUR J.!McLAUGHLIN, Esq., for the Government. 


WILLIAM R. SCANNELL, Esq., and JOSEPH FERRUSI, Esq., 
for the Defendant. 


* * * 
FRANCES BOGEN 
was called to the stand on behalf of the government, being duly sworn, 
was examined and testified as follows: 
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THE COURT: Keep your voice up, please. This air conditioner 
makes a lot of noise. 
DIRECT EXAMINATION 
BY MR. MC LAUGHLIN: 
Q. Keep your voice up and speak loudly so we can|all hear you. 
What is yourname? A. Frances Bogen. 
Q. Where do you live, Mrs. Bogen? A. 2401 "F" Street, N. W. 
Q. And what is your occupation or business? A, Ihave a 
grocery store. 
Q. And your grocery store is located where? A.) At the same 
address. 2401 "'F'' Street, Northwest. 


Q. Inthe District of Columbia? A. Yes, sir, it/is. 
* * * * 


Q. Now, recalling your attention to that day, September 29, 1960, 
what time did you open the store on that particular date? A. My husband 


opened it around 7:15 and I came in the store around 9. 

Q. About9a.m.? A. Yes, sir. 

Q. And when you came to the store at 9 a.m. didjyou relieve your 
husband? A. Yes, sir. Not right away. He left about ten minutes 
after ten. 

* * * * 

Q. Did some man come inthe store? A. Yes, Sir. 

Q. At approximately what time would you say-- A. I will say 
just as my husband pulled away at quarter after ten. 

Q. Tell us if you will under what circumstances that man came 
into the store. A. Well, he opened the screen door kind of swiftly. 
I had no idea what it was. 

Q. Now, the screen door is located where? A. To the north. 

Q. Is that the main door to the store? A. We have two doors. 
One on the right and one to the left. 

Q. The screen door leads off what street? A. That leads off 
of 24th Street. 

Q. Allright. In the door what happened? A. He walked in real 
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fast and walked behind the counter. 

Q. Where were you at that time? A. I was behind the counter 

making change for Mary Henson. She wasn't coming to work. 
She was coming to purchase something for the people she lives with. 

Q. Now, what did this man do? A. He came behind the counter 
and Mary said come out from behind the counter there. Man what are 
you doing behind there. He said, this is a hold up and the drawer was 
open because I had not had time to close it after I had given her the 
change and he went right to the drawer and took out the money and 
some of it started'falling and he said to Mary give me a bag. 

* * * * 

Q. Now, did there come a time when you saw that man again, 
Mrs. Bogen? A. No, sir. 

Q. Did there come a time on September 30, I believe-- A. Yes, 


Q. When the police came to your house? A. Yes, sir. It was 
Yom Kippur night and I didn't want to go out. So they brought him to me. 

Q. Allright. Did you identify him at that time? A. Yes, sir. 

Q. You identified that man as whom? A. As the man that held 
me up. 

Q. On September 29, 1960? A. Yes, sir. 

Q. Do you see that man in court today? A. Yes, Sir. 

Q. Would you point at him, please? A. He is sitting right there. 

MR. MC LAUGHLIN: May the record show that she has identified 
the defendant? 

THE COURT: Yes, sir. 

BY MR. MC LAUGHLIN: 
Q. All that 'you have testified to happened in the District of 


Columbia, is that right? <A. Yes, sir. 
* 


CROSS EXAMINATION 
BY MR. SCANNELL: 


Q. Now, let me ask you this: When did you first see Mr. Williams 
and identify him as the one who had held you up? A. The next night. 
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Q. And where was this? A. Right outside of my house. 

Q. Now, let me ask you this: Do you know approximately what 
time it was? A. It was around 9:00 o'clock, in that neighborhood. I 
don't know whether it was 9 or 9:15. It was rather late and they tried 
to get me to come down and I wouldn't go. 

Q. Did they call you on the phone and ask you to come down? 

A. .Yes, they did. 


* * * 


MR. SCANNELL: Just a moment, Your Honor. 
(Counsel conferred with defendant and other counsel. ) 
MR. SCANNELL: That is all, Your Honor. 

THE COURT: You may step down. Have a seat in the court room. 
Maybe we had better take our recess at this time. Ladies and Gentlemen, 


you are excused for ten minutes with the same admonition, please. 


(Whereupon, a short recess was taken.) 

THE COURT: Ladies and Gentlemen, I am going to excuse you at 
this time while I take up with counsel matters which do not concern you. 

Bear in mind the admonition. Do not speak to anyone about the 
case and do not talk among yourselves about the case. It will be your 

duty to do that when you retire to the jury room. Is there any 
further admonition from counsel? 

MR. SCANNELL: No, that is satisfactory. 

MR. MC LAUGHLIN: No. 

THE COURT: You are excused to return tomorrow morning at 
11:00 o'clock. Iam going to impanel a jury the first thing in the morning 
and there is no reason for you to be here earlier. 11:00 o'clock, please. 
Just one minute, Ladies and Gentlemen. Counsel come to the bench, 
please. 

(Bench conference. ) 

THE COURT: Iam wondering, Gentlemen, if it wouldn't be safe 
to excuse this jury until 1:45 tomorrow. We will have 4 new panel of 
jurors coming in and then we will have preliminary matters. 

MR. MC LAUGHLIN: It will be all right with me. 


MR. SCANNELL: Yes. 
(End of bench conference. ) 
THE COURT: Ladies and Gentlemen, I told you about the im- 
paneling of the jury. We will have another matter we will have to take 


up so instead of 11:00 o'clock, please be in the jury room back of Court 
Room No. 11 at 1:30, with the same admonition as heretofore given you. 
56 You may be excused. 
(Jury excused from the court room.) 
THE COURT: Are we now ready to proceed with the matter ? 
MR. MC LAUGHLIN: Yes, Your Honor. 
Mr. Ross, please. 


ROBERT P. ROSS 
‘was recalled to the stand on behalf of the government, previously sworn, 
resumed the stand and testified further as follows: 
REDIRECT EXAMINATION (Cont'd) 
BY MR. MC LAUGHLIN: 

Q. Mr. Ross, you have previously been sworn in this case. A. Yes. 

Q. On the night you were in D, C. General Hospital, and you 
identified the defendant to a policeman over there, is that right? A. That 
is right. 

Q. What time of the day or night would you say it was? A. I 
guess it was around ten minutes to eight or ten past eight 

Q. Ten past eight in the evening? A. That is right. 

MR. MC LAUGHLIN: That is all. 

RECROSS EXAMINATION (Cont'd) 
BY MR. SCANNELL: 

Q. Is there any reason you are sure it was between--about ten 
minutes of eight? A. Well, the officer, when I told him, he looked at 
his watch and he said--either said it was ten minutes of eight or ten 
minutes past eight. 

* * * 
JACK L. BUCH 
was called to the stand on behalf of the government, being duly sworn, 
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was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MC LAUGHLIN: 
Q. Now, Officer, your full name is what? A. Jack L. Buch. 
Q. And you are a member of the Metropolitan Police? A. Yes, 
sir, Iam. 
Q. Assigned to what squad? A. The robbery squad. 
Q. Were you so assigned on September 30, 1960? A. Yes, sir, 


I was. 


Q. Andon September 30, 1960, did you have occasion to go to 
D. C.General Hospital? A. Yes, sir, I did. 
Q. And approximately what time would you say you arrived at 


D. C. General Hospital on that date? A. It was approximately between 
eight fifteen and eight-thirty. 

Q. Thatisp.m.? A. P.m., yes, sir. 

Q. And after you arrived at the hospital who did you see? A. I 
first met Mr. Robert Ross there. 

Q. Did there come a time when you saw the defendant Williams? 
A. Yes, sir, I did. 

Q. When and where washe? A. At the time I arrived there he 
was in the lock up room of D. C. General Hospital, in the emergency 
room. 

Q. And did you have occasion to talk to Mr. Williams at that time? 
A. Yes, Officer Dansel, who is stationed at D. C. General Hospital 
brought Williams out for us. 

Q. That was approximately what time? A. Approximately 8:30 p.m. 

@. Allright. What did you do to or with Mr. Williams? A. At that 
time I asked Mr. Ross if he had seen this man before and he stated yes 

that this was the man that he had seen on the 29th. 

MR. SCANNELL: I object. Go ahead. 

BY MR. MC LAUGHLIN: 

Q. Goahead. A. Iasked if he has seen Mr. Williams before 

and he said yes, this was the man he had seen on the 29th of October on 


24th Street, Northwest. 
THE COURT: October, sir? 
THE WITNESS: September, pardon me. September the 29th. 
BY MR. MC LAUGHLIN: 
Q. Onthe 29th? A. Yes, sir. 
Q. And then was the defendant placed under arrest at 
that time ? 


A. Yes, sir, he was. 


Q. And after the defendant was placed under arrest, what did 
you do or with him? A. We went to the robbery squad office. 


Q. That is'at police headquarters? A. Yes, sir. 
Q. What time did you arrive at the robbery squad office? A. I 


would say approximately a quarter of nine. 

Q. P.m.? A. Yes, Sir, p.m. 

Q. What did you do, if anything, while at the robbery squad 
office? A. I started to make out the regular process papers on him. 
Detective Sgt. Gragh called Mrs. Bogen to see if she could come down 
to our office. 

Q. Was the defendant charged at that time? A. He was charged 
with investigation of robbery at that time. 

Q. And did Mrs. Bogen come to police headquarters? A. No, 
sir. 

Q. What did--and what information did you receive as far as 
Mrs. Bogen was concerned? A. We took the defendant to Mrs. Bogen's 
house. 

Q@. Why? A. She was unable to come out of the house due to a 
Jewish holiday at that time. 

Q. What time did you say you arrived at Mrs. Bogen's house? 
A. Approximately 9:30 p.m. 

Q. Allright. How long did you remain there? A. I would say 
we were there between five and ten minutes. 

Q. Then what did you do with the defendant? A. Mrs. Bogen 
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looked at him and stated that this was the man that held her up and we 
left. 


Q. Now, how long did you remain there? A. At Mrs. Bogen's 


between five and ten minutes. 
Q. And did you return to police headquarters with| the defendant? 
A. Yes, sir, we did. | 
Q. What tirae did you return to police headquarters with the de- 
fendant? A. I would say it was approximately ten of ten or ten 
o'clock. 
Q. P.M.? A. Yes, sir. 
Q. Allright. When you returned to headquarters with the de- 
fendant, at that time what did you do withhim? A. He was charged 
with robbery and we finished making up our process papers, and he was 
photographed and printed and placed in the cell block. 
Q. Did you question him any more that night? A.!We asked him 
about it while we were making up our regular process papers and he 
denied it. We placed him down in the cell block. 
Q. When was the next time you saw him? A. It was approximately 
9:15 a.m. on October 1. 
Q. Allright. Where did you see him? A. At police headquarters. 
Q. Whereabouts at police headquarters did you see him? A. Well, 
I first seen him at roll call on the line-up block. 
Q. That is the usual line-up they have every morning? A. Yes, 


Q. Was he taken from the line-up to the robbery squad office? 
A. Yes, sir. 
Q. And what time would you say that was? A. I would say ap- 
proximately 9:15 we took him to the robbery squad office}, 
Q. At the time you took him to the robbery squad office, was there 
anyone else present? A. Well, a considerable number lof detectives 
and also Mr. Ross. | 
Q. You say a considerable number of detectives. They weren't 
involved in this particular case? A. No, sir, just working in the office. 


Q. You say working in the office? Were they at their desks? 

A. Yes, sir, at their desks and talking to other people that were 
in there. 

Q. They were all at individual desks, is that right? A. Yes, 
sir. 

Q. So that when you talked to the defendant where was he? A. We 
were on the last desk as you go in on the lefthand side. 

Q. And was Ross there at that time? A. Yes, sir, he was sitting 
at a desk. 

Q. Did you question the defendant at that time? A. I asked the 
defendant about this robbery at that time and he stated that he did 
hold up this woman with a knife and got about $35 from her. 

I asked him what he did with the knife and he stated that he later 
that day sold it on the 1300 block of Wildey Court, a garage over there. 
He stated that he'did not know the man he sold the knife to. 

Mr. Ross was sitting there at that time and heard this and a 
short time later I took Mr. Williams to the United States Commissioner 
and had him arraigned. 

Q. After this conversation you had with him, what did you do 
with Williams? A. He was placed back down in the cell block. 

Q. For what purpose? A. To be transported to the United 
States Commissioner's office. 

Q. Allright. After you did that, when did you next see the de- 
fendant Williams, where? A. At the United States Commissioner's 
Office. 

Q. And approximately what time would you say that was? A.About 
10:15 a.m. 

Q. Now, when you say 10:15 a.m., what time did you arrive at the 


Commissioner's office? A. I would say approximately ten a.m. 
Q. And what did you do after arriving there? A. I made up the 
papers, the complaint forms for the United States Commissioner to sign 


to arraign Mr. Williams. 
Q. And after you made up those papers, what is as near as you 
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can recall the exact time that the Defendant was actually 


brought before 


the Commissioner, the United States Commissioner? A! 10:15 a.m. 


Q. OnOctober1? A. October 1, yes, sir. 


Q. And was he arraigned at that time? A. Yes, sir. 


* * * 


CROSS-EXAMINATION 
BY MR. SCANNELL: 
* 


* * 


* 


* 


Q. Now, if I understand you correctly you picked him up between 


eight-fifteen and 8:30 at the hospital? 
Q. That is correct. 
Q. Now, you stated you met Mr. Ross, I believe, 


That is the time I arrived at 


here now but is that correct, you were the first person h 
A. He was at the hospital, yes, sir. 

Q. Did you know Mr. Ross before? A. 
I have ever met him before. 


No, sir. 


the hospital. 
and he is not 


| 
e met? 


I don't think 


Q. Was there any reason you would pick him out and meet him 
first? A. 


My partner knew him. 


Q. Your partner? A. Yes, sir. 


Q. And then you took him and correct me if Iam wrong; I believe 


you testified you took him down to 3rd andC? A. Third 
Q. Third and Indiana Avenue? A. Yes, sir. 
Q. And at that time you didn't question him at all? 


talking to him as I started to make up the lineup sheet, 


of our processing for identification and finger printing. 


and Indiana Ave. 


A. I was 


which is part 


Q. And is there any special reason why you remember these-- 
you testified 8:15 and 8:30 at the hospital and then 9:15, I believe 
around there up to Mrs. Bogen‘s and there approximately fifteen minutes 


to 9:30. 

THE COURT: Now, you are going to get him lost. 
break these down, please, sir. 

BY MR. SCANNELL: 

Q. Let me put it this way: You testified almost to 


You had better 


the minute. Is 
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there any reason--did you refresh your recollection or is that from your 
memory in this matter? A. Well, I have gone over my notes today. 

MR. SCANNELL: Your Honor, I would like to see the notes, if I 
could, sir. 

THE COURT: Allright, sir. You may see them. 

Gentlemen, Iam going to recess after we complete this witness. 


Can we excuse the other witnesses? 
MR. MC LAUGHLIN: Yes, Your Honor. I just have another 
policeman. You can excuse him if you want to until tomorrow at 1:30. 


BY MR. SCANNELL: 

Q. Now, let me ask you this, Officer. I have looked through your 
notes and I see the time is up to 9:30 when you took Mr. Williams to see 
Mrs. Bogen and after that what happened? A. I don't understand. 

Q. After 9:30 after you came back from Mrs. Bogen's up at the 
store, where she identified Mr. Williams? A. We came back to the 
robbery squad office. 

Q. And what time did you get back there? A. I would say ap- 
proximately a quarter of ten. 

Q. And then what did you do with Mr. Williams? A. Made up 
our process line-up sheet. 

Q. And how long did that take? A. I would say approximately 
fifteen minutes. 

Q. And then you put him in the cell? A. Yes, sir. 

Q. And you didn't question him any further? A. No, sir. 

Q. Now, the next--when was the next time you saw him? A. The 
next a.m., October 1. 

Q. And what was the occasion? <A. The line-up. 

Q. Line-up? A. Yes. 

Q. Did you put Mr. Williams in the line-up? A. No, I didn't 
handle the line-up that morning. 

Q. And how long was he in the line-up, if youknow? A. Well, 
they run them through. It all depends on how many prisoners they have 

and they run them through and each one comes up front so everyone 
can see him. 
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Q. And I don't recollect your testimony in taking) him over to the 
arraignment. A. I did not. 
Q. You didn't take him over before the Commissioner? A. I 

went to the Commissioner but I did not transport him there. 
Q. And I see in your notes there is nothing about/ the time of 
the arraignment, is that correct? A. No, sir, you are wrong, there is. 
Q. Would you show it to me please, sir? I probably missed it. 
Q. Itis right here. We have a stamp we put on the front and we 
put the date and the time of the arraignment right there, 
THE COURT: Just for my information, does that) show the date? 
THE WITNESS: Yes, sir, I have the time and it says U. S. 
Commissioner, 10:15 a.m., 10/1/60. 


* * * * 


Q. Now, then the time of this confession, let me get it straight. 
Approximately what time and what date? A. It was onOctober 1. It 


was approximately 9 a.m. 

Q. Now, and he made the statement to you? A. | To myself and 
Mr. Ross was sitting right at the desk with me. 

Q. Did he make any prior statements before thatjor is this the 
first time he made a statement that he did it? A. This is the first 
time he admitted it, yes, sir. 

* * * * 

Q. In other words, was he there from the period of the line-up, 
after he got out of the line-up and you took him and he admitted he did it, 
was Mr. Ross there that whole period? A. I would say yes he was. It 
is the best of my recollection that when I went back to the line-up to 
get Mr. Williams I came through our office door way and Ross was 
sitting in there and we had two benches and I told him to come along and 
all three of us went right back to the desk and sat down, 

Q. And to your knowledge there was no force used? A. No, sir. 

Q. And the only other times that you had a conversation or talked 
to Mr. Williams was approximately after you took him back from Mrs. 
Bogen's which was about 9:30 on the 30th, is that right ? A. Yes. 
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Q. And how long did you talk to him at that time? A. I would say 

fifteen or twenty minutes while I was making up the papers. 

Q. And then at any time then did you use any force to coerce him 
to make the confession? A. No, sir. 


* * * * 


Washington, D. C. 
December 1, 1960 
11:30 a.m. 


* * 


PROCEEDINGS 


(Without the jury) 

THE COURT: Allright. Mr. McLaughlin, where are we, sir? 

MR. MC LAUGHLIN: I believe I had finished with that officer. 

THE COURT: You were going to determine whether you had any- 
thing? 

MR. SCANNELL: I believe you were going to call Mr. Ross. 

MR. MC LAUGHLIN: No, I have called Ross. Oh, I was going to 
call Ross as to the confession. 

ROBERT P. ROSS 
was called to the stand on behalf of the government, previously sworn, 
was examined further as follows: 
| REDIRECT EXAMINATION (Cont'd. ) 
BY MR. MC LAUGHLIN: 

Q. Now, sir--Your Honor, I want to explain why this man is 
dressed as he is. We contacted him and he works from six to two and 
he lives in Virginia. We had to get him off the job. 

THE COURT: I understand that perfectly. As a matter of fact, 

I was wrong when I excused you yesterday. I gave the wrong time to you 
so I understand how you are dressed. 
BY MR. MC LAUGHLIN: 

Q. Mr. Ross, on October 1, I believe, you were called over to 
police headquarters in the morning? A. That is right. 

Q. Did you see Officer Buch over there at that time? A. That is 
right. 
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Q. And also did you see the defendant Williams? A. That is 
right. 
Q. And can you recall the approximate time it was in the morning? 
A. Ican't remember exactly the time but it was around 9:00 o'clock. 
Q. About 9:00 o'clock? A. That is right. 
Q. Now, tell us where you were seated when you first saw Mr. 
Buch? A. Well, I was seated by the detective's desk back towards the 
back of the building. 
Q. And was it at that time that he brought the defendant Williams 
in? A. That is right. 
Q. And did the officer talk to Williams in your presence? A. That 
is right. 
Q. And did he talk to Williams in your presence about the robbery 
of Mrs. Bogen's store? A. That is right. 
Q. And can you recall what the defendant said to the officer ? 
Q. Well, the defendant said-- 
Q. Keep your voice up, Ross. A. He told the officer that he 
robbed the store and he got about $35 and had the lady to) put it in a bag 
and he left, went out the store and went around over on 24th street. 
THE COURT: 24th Street? 
MR. MC LAUGHLIN: Yes, sir. 
BY MR. MC LAUGHLIN: 
Q. And then during that time how long would you say that the 
officer sat there and talked to this man, the defendant? A. I guess around 
fifteen or 20 minutes. 
Q. And did the officer strike or abuse the defendant in any way? 
A. No, sir. 
Q. Did he make any promises or anything else to him? A. No, sir. 
Q. Did the defendant at any time complain to the officer that he was 
being abused by anyone? A. No, sir. | 
Q. And you didn't see the defendant being abused by anyone, is 
that right? A. No, sir. 
MR. MC LAUGHLIN: That is all, Your Honor, I have of this man. 


* * 


RECROSS-EXAMINATION (Cont'd) 
BY MR. SCANNELL: 

Q. And now you have related what the defendant said. Now, what 
did the detective say to the defendant, if you know? A. The detective 
asked him was he down in that area that day and he asked him--he also 
asked did he rob the store. 

Q. At that point Mr. Williams just blurted out the testimony you 
gave? A. That is right. 

Q. In other words, then he only asked him two questions? 

A. About the robbery. 
* * * 
LINDBURG WILLIAMS 
was called to the stand on behalf of the defendant, being duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SCANNELL: 
* * * * 

Q. Now, directing your attention to the evening of October 30 
when you were arrested, would you tell the Judge what happened from 
the time you were arrested until you were arraigned? 

THE COURT: I think you made a mistake. You said October 30. 
You mean September ? 

MR. SCANNELL: Iam sorry. September 30. 

THE WITNESS: Well, I was--I went to D. C. General Hospital. 
I had been sick and with a bad cold and I went there to be checked be- 
cause I was:feeling bad and everything. 

BY MR. SCANNELL: 

Q. Do you:want to speak up, please? A. And I was there and 
I got there approximately around four or 4:30. I don't know the exact 
time that I got there to D. C. General Hospital. Then I waited in line 
to see the doctor and the doctor examined me and everything and they 
told me that it wasn't nothing, you know, too serious wrong with me and 
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I had a cold and I needed rest and stuff and it would straighten me out 

and I was waiting for them to release me, tell me I was okay, writing 

up his report and that is when two detectives walked over to me. I don't 
know who they was at the present and he asked me what was my name and 

I told him what my name was. Then he pointed to/this other fellow, 
Mr. Ross and asked me did I know that man. SoI told him, no, I didn't 
know him. They asked me had I ever seen him before to my knowing and 
I told him that I had not that I know of and well, the detective said that 
the man knew me and I asked him, well, I don't know him. I don't know 
whether he knew me or not. I asked where did he know Ime from. 

Q. Let me interrupt you. What time was this? A. Well, I 
couldn't be directly certain. The hospital record would) show about the 
time they got through with me. I know the time they left. I imagine it 
was around 5:30 or 6:00 o'clock. It couldn't have been|much later if it 
was that late. I don't know the direct time. I waited there quite a while 
and I don't know exactly how long it was that I waited. 

So I told that I don't know this fellow and he said the fellow knew 
me and the fellow say that I--that he had seen me in the) vicinity of 24th 
and F Street and that as store was robbed over there. He wanted to 
know if I knew anything about it and so I told him no, I don't, and so he 
went to the doctor and asked the doctor were they through with me and 


| 
he said he wanted to take me and ask me some questions and they 


carried me back there in the room and they asked me about this robbery 
again and I denied it. I told him I didn't know anything about it. 

Q. Let me interrupt you. What room was this? A. This is 
some--its a room right off from the treatment room in the D. C. General 
Hospital. I guess it is something like a locker room or|something there. 

Q. Who was questioning you? A. I don't know the detective's 
name. He was a red hair detective from headquarters. | 

Q. Continue. A. And I was taken from there to the headquarters 
and I was further questioned and they kept telling me that I was the one 
that had robbed this woman and at this store and I denied it andso. They 
carried me upstairs and I was beaten by this detective and also by his 


companion and so I asked him, I said, well, what am I being held for? 


I asked whether I was being booked on any charge or anything and they 
told me that they had reason to book me only they were going to question 
me about this thing. I asked them, I said, well, could you get the woman 
to identify me? So he said that he didn't know if he could get the woman 
down there at that time of night or not. Then finally they decided they 
would call the woman and they called the woman and asked me would I 
agree to go over with them and so I did, and they put me in the car and 

carried me over to the 24th Street to 24th and F and the one de- 
tective got out of the car and left me in the car with one of the detectives 
and he want in the store and stayed in the store a few minutes and talked 
to the woman and they she came out of the store and the detective asked 
me to get out of the car and stand up beside the car and which I did and 
this woman she didn't come to the car, no where near the car. She 
walked out her door and looked towards where the car was standing and 
she said, yes, that is him. 

So she goes back in the store and then the other lady come out 
and she all the way up to the car and she walked to my face and looks at 
me and she walks around me and they she told the detective, she said, 
well, this doesn't seem to be the man that robbed the store. He seemed 
taller and much heavier than him and so she walked on back to the store 
and the other woman shouted to her that she knew I was the one. 

So the detective said well, this is the one. We are sure he is the 
one and they went on back to the store and they carried me back to 
headquarters. 

Q. Now, about what time was this, if you know? A. Well, I 
imagine it is getting near around ten or 10:30 maybe at night and they 
carried me there and they continued to question me and they wanted me 

to admit that I did this and I told them that I didn't do it and sol 
was beaten several times in the office there by both detectives. 

Then sometimes that evening, I don't know what time it was, but 
I knew it was close to 11:00 o'clock they put me in the cell block and I 
stayed in the cell until a little bit before the line-up time the next morning 
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and the detective came in and got me and carried me down to this room 
where they had some more people they had there and they carried me 
out to the line-up and I was placed on the line-up by myself and when I 
walked up on the line-up they read my name and he told me about the 
crime that-- 
Q. Would you speak up, please? A. I say when I went before the 
line-up I was placed in the line-up by myself and the detective read off 


my name and the charges and that I was a suspect of aia and they 


wanted to know if anyone wanted me and why I heard some voice out 
there say Robbery Squad and General Assignment and they told me to 
step back and so I did and they took me back into the room but no one 
came there to identify me or anything. 
So the detective came back and got me and so he was bringing me 
back up to the room for further questioning. 
So he told me that he was tired of this fooling around and he was 
getting sick and tired of me lying to him. So on our way upstairs 
he stopped the elevator and so he asked me now, are you going to con- 
fess to this thing or not. So I told him I didn't do it and I don't know 
anything about it and so he stopped the elevator then andj he began beating 
on me hard in the stomach and so I told the man I was sick and I had not 
long left the hospital and everything and so he said, well, you are going 
to tell me this morning that you did this thing because I am not going-- 
we know that you are the man that did it and so he carried me back to 
this room and when he gets up to the room where this other detectives 
is in the room and so he told me--he shoved me and told me to have a 
seat and then I had a seat and he started to questioning me again and so 
I figured I was probably going to be in for another beating and everything 
and I was tired and feeling bad. So I just went on and said, yes,.sir, I 
did it and I told him that I did it. 
*x * * | * 
Q. Yes. Now, did there come a time later on whlen the police 
officer beat you? A. This morning when they took me out to the 
line-up. 
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Q. Now, let's get the date straight. When was that? A. That 
was the first. On the first. 

Q. That was the next day after you were arrested? A. Next 
day after I was arrested and they carried me down to the line-up that 


morning and after I left the line-up on my way back up the stairs to this 


room to question me and the detective stopped the elevator and so he 
asked me was I going ahead and confess to this thing and tell him be- 
cause he was getting tired of being bothered with me and so I told him 
that I had told him the truth all along and I didn't know anything about it 
and that was the truth and so he hit me several times there on the 
elevator and I told him that I didn't know anything about it and that was 
the truth. 

So he said well, come on. He say, I tried to be lenient with you, 
he say, you are going to make it hard for yourself. 

Q. Now, when you say he hit you, what did he hit you with, if 

anything? A. He hit me with his fist. 

Q. Where did he hit you? A. In my stomach and across my 
arms and places of that sort, you know. He didn't hit my face or 
anything. 

Q. Now, you say him who was that? A. That is the one with the 
red hair. 

Q. The one with the red hair? A. Yes. 

Q. Allright. Then what happened? A. They they carried me-- 
I went up in the room with him to where this detective and this fellow 
Ross was at and he told me have a seat and so I sat down there and they 
started questioning me about it again and he said that--asked me about 
the robbery and everything. So I told him that I didn't know anything 
about it. I didn't do it and everything and he says something to this 
other detective and he got up and he started around towards the window 
and so I figured that they was going to start beating me again and so he 
told me--he said, Iam sick of this. I am wanting you to go ahead and 
tell me everything about it and so I told him that I did it and so he said 
--asked me, well, how much money did you take out of that place and 
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I said I don't know how much money it was. I imagine it was $35 or $40. 
* * * * 
CROSS-EXAMINATION 

BY MR. MC LAUGHLIN: 
Q. You are the same Lindburg Williams who on 1956 was con- 


victed of robbery, isn't that right? 

MR. SCANNELL: Objected to. 

THE COURT: What is your objection, sir? 

MR. SCANNELL: Well-- 

THE COURT: I think credibility is one of the principle ingredients, 
sir, and for that purpose he is entitled to ask it. I did not hear the 
witness's answer. 

BY MR. MC LAUGHLIN: 

Q. You are the same Lindburg Williams who in 1956 was con- 
victed of robbery, isn't that right? A. That is right. 

Q. And you robbed while still on parole, isn't that right? A. That 
is right. 

* * * * 

Q. Allright. What time did you go over to the hospital? A. Over 
to D. C. General Hospital? 

Q. That is it on September 30? A. Well, at the time I got there 
it was approximately between 4:30 and--between 4 and 4:30. I don't 
know directly the time when I went there and signed up, you know, they 
always got a book there and they probably have the correct time. 

Q. You don't know the exact time yourself? A. I know it was 
approximately 4 or 4:30. 

Q. How many other people were there waiting to gee the doctors 
when you got there? A. Quite a few. 

Q. What? A. Quite a few. 

Q. Give us your idea of quite a few, if you would. Would you 
say 30? A. Well, I would say--I wouldn't say it was 30. I would say-- 
you never know who is waiting and who is not waiting out there. You 


know there are sometimes two or three people waiting with one, you know. 
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Q. Would you say there were 30 people in that room? A. Iwas 
--I would say it was ten or 15, probably. 

Q. 10o0ri15. Isthatall? A. That is all. 

Q. You are sure about that now? A. Iam not certain. Iam not 
positive, you know. I don't know exactly. I was sick and I don't know 
exactly how many people in the room. 

Q. You said you didn't realize the time either, did you? A. Yes, 

I realized the time? 

Q. Huh? A. Yes, I realized the time. I know it was in the after- 
noon. I know it was between four and it wasn't six and it was between 
4:30 and five, during the rush hour. 

Q. Had the doctors treated you before the police came? A. The 
doctors had examined me and that was about all. They had asked me 
questions pertaining to my illness. 

Q. Where did they X-ray you? What room? 

Q. There isaroom. It is down in the first floor. I don't know 
directly which room it is. I mean it is the X-ray room. 

Q. X-ray room? A. Yes. 

Q. How long did it take them to X-ray you? A. Well, iflam 
not mistaken I think they took two pictures of me. 

Q. How long were you there before they started to X-ray you? 
A. Well, I was there I imagine--I was there a while but I don't know 
exactly. I wouldn't say exactly how long. I would say probably it could 
have been better than an hour. 

Q. Itis a fact, isn't it, that you were there two or three hours 

before they got to you? A. I know I wasn't there two or three 
hours ? 

Q. Huh? A. Iam quite sure I wasn't there two or three hours 
before they got to me. 

Q. You are not certain of that, are you? A. Well, I wouldn't 
say that could be certain. Two or three hours would be around seven 
or eight o’clock and I know it wasn't that late. 


Q. Now, then the detective came over then and they asked the 
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doctor, did they not, if it was all right if they could take you out of 
there, isn't that right? A. Yes, that was right. 
Q. Huh? A. That is right. 
Q. And then they asked you if you knew Ross, didn't they? 
A. That is right. 
Q. And you denied ever knowing Ross? A. That is right. 
Q. And wasn't that about 8:00 o'clock or 8:30? A.|No, sir. 
Q. Why do you say it was not thattime? A. Because I knowed 
it wasn't that time. It wasn't near 8 or 8:30 for the simple reason 
that from the time that we left the hospital and the time that we went to 
headquarters and the time that I stayed in headquarters and until we went 


to the store and when we got to the store it was no more than about 9:00 


o'clock. 
* * x * 
Q. After they brought you to headquarters didn't they sign the 
book, charge you? A. No, they didn't. 
Q. No. At police headquarters did they make a call to this lady? 
A. Approximately around 8:30 to 9 they did but it was 9:00 o'clock, I 
think. 
Q. About 9:00 o'clock? A. About. 
Q. What did they do with you from the time they brought you to 
headquarters until they made a call for this lady, Mrs. Bogen? A. They 
interrogated me and they beat me, like I told you. | 
Q. Where were you when they beat you? A. I was--I guess up 
there in the office space. 
Q. Inthe robbery squadroom? A. I imagine so.| I guess that 
is the room. I don't know. I don't know where the robbery squad room 
or the robbery squad office space up there. 
Q. Now, the room that you were in was as large as this room 
here, wasn't it? A. Yes, approximately, yes. 
Q. And the room that you were in had about 50 desks in it, did it 
not? <A. Quite a few desks. | 
Q. And as you were brought in the robbery squad room, it is as 
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big as this and there is a big wide door, isn't it, leading off the hall 
way? <A. Well, I guess so. I don't know. 

Q. Isn't it a fact that door is open at all times? It is open so 
you can walk by the hall and look in and see a big room and everything 
that is in it? 

MR. SCANNELL: I object, Your Honor. He is testifying now. 

THE WITNESS: I don't know about that. Iam not sure about no 
big wide door being open all of this time. I was all the way at the other 
end of the office. 

BY MR. MC LAUGHLIN: 

Q. You were standing--any part of the room you can see all over 

the room, can't you? A. If someone was in there they could. 
* * * * 

Q. Now, regardless of how bad they beat you while you were in 
the robbery squad, you didn't make admission, did you, of this robbery? 
A. No, I didn't. 

Q. You didn't make any confession of the robbery, did you? 

A. No, I didn't. 

Q. At the time of the robbery then they suggested to you of going 
to this lady's store, didn't they? A. No, they didn't suggest it to me. 
I got tired of them beating me so I asked them to carry me to the lady 
and let the lady identify me. 

Q. Hadn't they called the lady before? A. Well, I don't know 
whether they called her or not. They had picked me up at the hospital 
and carried me to headquarters, Imean. I assumed the woman was to 
be at headquarters or they would have got in touch with her. 

Q. Didn’t you just testify on direct examination that the officer 
asked you if you would be willing to go to the woman's house and you 
said yes? A. I asked them, and sure I agreed to go with them when I 

first--they kept me down there and they interrogated me and they 
questioned me and J asked them who is this person that said that I 


robbed her and the man, the detective said some woman that runs a grocery 


store and so I asked him to carry me to the woman. At first they wouldn't 
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carry me to this woman, wouldn't carry me to no woman they said. 
They stayed there and kept asking me questions. 
Q. They made no telephone call to the woman in your presence? 
A. No, sir? 
Q. Huh? A. No, sir. 
Q. They didn't tell you that the woman couldn't come down to 
headquarters? A. No, sir. 
Q. And it wasn't them that suggested to you of going out to the 
woman's house? A. No. Iaskedthem. They didn't suggest to me. 
I asked them to carry me out there. They asked me if I would be willing 
to go. 
Q. What time did you go to the lady's house? A. Well, I imagine 
it was around 9 or 9:30 at night. I don't know exactly what time it was. 
Q. Would you say it was about ten? A. I know godd and well it 
was around 9 or 9:30. It may have been close to ten. I don't know 


exactly what time. Iam not sure but I know it was around 9. 


Q. After the lady identified you they brought you back to police 
headquarters, is that right? A. Well, that is right. 
Q. When did they finger print you and photograph you? A. When 
did they finger print me and photograph me? 
Q. Yes. A. I don't even remember being finger printed or 
photographed. 
Q. Didn't they make a line-up list on you, line-up sheet? A. I 

don't know. I don't know for sure. I don't know. 
Q. You don't remember that? A. I don't know. 
Q. Allright. What time did they bring you down, put you down 
in the cell block? A. That night? 
Q. Yes. A. I imagine it was around 11:00 o'clock. 
* * * * 
Q. And then they brought you up in the morning for the line-up, 
isn't that right? A. Yes, sir. 
Q. When they brought you up to the line-up, you didn't see either 

one of these two detectives, did you? A. I see Detective Kragh. 
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111 Q. Yes. When did you see him? A. When the policeman brought 
me out of the cell block. 

Q. Brought you upstairs to the line-up room? A. I don't know 
directly now. I would say I seen the Detective Kragh before I went in 
the line-up but I know he is the one that came back and took me out of the 
line-up. 

Q. And brought you back down to the robbery squad room, is that 
right? A. That is right. 

Q. This room they brought you back to was the same big room which 
is as large as this room here, isn't that true? A. That is where we 
wound up at. That is right. 

Q. You wound up at? A. Yes. 

Q. That is where you saw Ross, isn't that true? A. That's when 
I seen Ross. 

Q. Now, that morning in this big large room, were there other 
detectives around their at their desks? A. That morning, yes, it was. 

Q. Lots of people coming and going, isn't that right? A. I 
don't know. People was in there working. 

Q. And you say that the officers beat you then that morning? 

A. No, I did not. 

Q. They didn't touch you that morning? A. No. 

Q. Well, that is the morning you made the admission, isn't that 
true? A. That is true. 

Q. No one touched you that morning at all? A. No one touched 
me up there in that office that morning. 

Q. No one touched you at all that morning, did they? A. Just 


the detectives on his way back--on our way back up to the office, yes. 


Q. On the way back to the office? From the line-up room you 
mean? A. That is right. 

Q. How and where did he beat you? In the hall ways? A. No, 
in the elevator. 

Q. Inthe elevator? A. That is right. 

Q. And did he stop it between floors to beat you? A. No, I don't 
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know. I know the elevator stopped. I am not quite certain of the 


elevator. I was trying to protect myself. I don't know where directly. 
I was trying to keep the man from beating me in my ribs and all, stomach. 
I don't know directly whether the elevator stopped. If the elevator stopped 
between the floors. I am not quite certain. 
Q. Isn't it a fact that when the elevator stops the |door opens auto- 
matically? A. Well, I don't know. I don't know whether on the one of 
those types of elevators or not. Iam not sure of that, what type of 
elevator we were on. 
Q. He didn't beat you coming down the hall, didhe? A. He didn't 
beat me in the hall, no. Too many people out there in the hall. 
Q. A lot of people in the hall, wasn't there? A. | At the line-up when 
I come out of the line-up, when he came and got me and carried me 
back to this elevator and was carrying me back upstairs, naturally bring- 
ing me out there they wasn't doing nothing to me. 


* * * 


AFTERNOON SESSION 


(Jury not present in court room.) 
THE COURT: Are we ready, Gentlemen? 
MR. SCANNELL: Yes, Your Honor. 
MR. MC LAUGHLIN: Yes, Your Honor. 
MR. SCANNELL: Officer Kragh, please. 
LENARD G. KRAGH 
was called to the stand, being duly sworn, was examined and testified 
as follows: 
DIRECT EXAMINATION 
BY MR. FERRUSI: 
Q. Would you state your name, Officer. A. Lenard G. Kragh. 
Q. And what is your assignment? A. Detective Sgt., attached to 
the Robbery Squad, Metropolitan Police, Washington, D. C. 
Q. When is the first time you saw this witness? | A. Saw the 
witness ? 
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Q. Pardon me. This defendant? A. The defendant? 

Q. Yes. A. It was between, around 8:30 p.m. on the 30th day 
at D. C. General Hospital. 

Q. And you approached the defendant? A. I approached him? 


Q. Yes. A. He was there, yes, sir. 

Q. When you went up andtalkedto him? A. That is right. 

Q. What did'you say to him? A. I asked him his name and I 
don't recall exactly the words I said to him. 

Q. Well, could you give me an approximation of what you said? 
A. Iasked him his name, and where he lived. 

Q. Did you identify yourself, Officer? A. Yes, he was in cus- 
tody when I got to him. He was in custody of the policeman. 

Q. Then, what transpired after your initial approach of the de- 
fendant? A. Robert Ross, a witness, I talked to him and he identified 
this man as the man that he had seen on the 24th Street on September 29, 
prior to the hold-up, right after the hold-up rather, which occurred at 
24th and F Street, Northwest. 

Q. Then where was this defendant taken? A. He was taken to 
police headquarters to the Robbery Squad room. 

Q. What floor is that on? A. On the third floor, 3061. 

Q. Does that have a double door at the entrance? A. No, sir. 

Q. Or is it just one door? A. Just one door. 

Q. Then it is not a wide door. It is a very narrow door, is that 
it? A. Aregular sized door, yes, Sir. 

Q. I mean it is not the door in that manner right there? A. Nota 
double door, no, sir. 

Q. So, in other words, if an individual is walking by he could only 
see through a very narrow section and not too wide? A. I guess so, sir. 

Q. Now, what time was it when you brought him to the room on 
the third floor of the Robbery Squad? A. I don't know the exact time. 
It was around--it was some time between 8:30 and 9:00 o'clock. 

Q. Did you proceed to question the defendant? A. Yes, sir, I 
talked to him. 
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Q. What was the substance of your questioning of him? A. In 
regards to the hold-up, whereabouts and where he was at the time 
of the hold-up. 
MR. MC LAUGHLIN: Keep your voice up, Officer. 
BY MR. FERRUSI: 
Q. At approximately what time did the questioning of the de- 


fendant commence? A. On the way to headquarters. 
Q. From the squadcar? A. In the squad car, yes, sir. I 
talked to him then. | 
* * * * 
Q. When you arrived at the third floor and brought the defendant 
into the Robbery Squad room and-- A. Right. 
Q. What took place at that time once you entered the room? 
A. Icalled the complainant, Mrs. Bogen and-- | 
MR. MC LAUGHLIN: Keep your voice up, officer. 
THE WITNESS: I called the complainant, Mrs. Bogen and re- 
quested her to come to the Robbery Squad office and have a look at the 
man. She informed me that it was a religious holiday and that she wasn't 
able to leave her home that night. 
So I called--I made arrangement to take him to 2401 F Street. I 
asked her if it would be all right to bring him around there and would 


she--would it interfere with her religious holiday and just look at him 
that night and that we had one witness who identified him |and we wanted 
her to look at him that night and she said that would be all right. 

So we took him down the elevator and took him to 2401 F Street 


at which time she looked at him. 
* * * * 
THE WITNESS: I talked to the man from the time I put him in the 
car off and on all the way to headquarters. 
I asked him different questions as to whereabouts he was and what 

he knew about the hold-up. 
BY MR. FERRUSI: 
Q. As to his whereabouts? A. On the day before, yes. 
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Q. Did you ask him as to his whereabouts on the day that this 
particular robbery was supposed to be perpetrated? A. That is right. 

Q. What did he say? A. He said that he had been drunk for 
about three or four days and he didn't remember where he was. He 
couldn't give me any definite places that he had been. 

* * * 

Q. How long did this interrogation take, sir? 

THE COURT: Let me interrupt you. This is where now, sir? 

MR. FERRUSI: Prior to the defendant being taken to-- 

THE COURT: 2401 F? 

MR. FERRUSI: Yes. Between the time you got to headquarters 
and left 2401 F Street. 

THE WITNESS: We didn't interrogate but a few minutes because 
we wanted to have Mrs. Bogen look at the man and to see if we had the 
right man. 

So when she consented to us to bring him down there we took him 
right back downstairs and put him in the car and went to Mrs. Bogen's 

place at 2401 F Street. It was only a matter of a few minutes. 
I would say five or ten minutes at the most. 

* * * 
BY MR. FERRUSI: 

Q. Approximately what time was it when you took him over to 
Mrs. Bogen's store? A. I would say it would be--take us about ten 
or fifteen minutes to get there. Between 9 and 9:30, approximately. 

Q. And did you bring him into the store? A. No, I did not 
bring him into the store. 

Q. You had him in the squad car outside? A. The store was 
closed at that time of night. Mrs. Bogen--I don't believe that door led 
into the store. It'leads into her private quarters there. It is right in 

128 back of the store and I brought him as far as the door and she 
came to the door and, as a matter of fact, she came outside of the door. 

Q. This was approximately 10:30? A. 9:30. 


Q. And where was Mrs. Bogen standing when you identified the 
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defendant? A. She looked at him in the door way and came out and 


looked at him real close and that was just outside of her door way. 


Q. And what did she say when she saw the defendant? A. She 
said he was--she said she was positive this was the man that held her 
up, held a knife at her chest the day before and had taken $86 she said 
from the cash register. 

Q. lIunderstand that Mrs. Hagen was there? A. Hagen? 

THE COURT: Henson. 

MR. FERRUSI: Iam sorry. Henson. A. Yes, sir. Mary 
Henson was brought there by officers of the third precinct. Yes, she 
was there. 

Q. And when asked to identify the defendant, what did she say? 
A. She did not recognize him. 

Q. She could not identify him? A. She did not recognize this 
man as the man that did it. She could not identify him. She was under 
the influence of alcohol, herself, very much so. 

Q. Well, Officer, that is not responsive to my question. It 
was whether or not-- 

THE COURT: He answered it twice. He said she didn't identify 
him. 

MR. FERRUSI: Will you indulge me, Your Honor? 

THE COURT: Yes. 

(Counsel conferred with defendant and other counsel. ) 

BY MR. FERRUSI: 

Q. Officer, then you proceeded to take the defendant back to the 
precinct? A. Took him back to police headquarters, yes. 

Q. You mean the Robbery Squad room? A. That is correct. 

Q. Once you returned to police headquarters you went to the 
robbery squad room or did you bring him somewhere else? A. We 
went back to the robbery squad room. 

Q. And you proceeded to interrogate the defendant? A. Yes, to 
the extent of we--we have what we call a line-up sheet, an identification 
sheet which is required by our identification bureau for fingerprints and 


32 


photographs and the line-up sheet, if they go on the police block, 


is what the inspectors use to read from. 

Q. Inthe robbery squad room? A. Yes, that is where we made 
that up, yes. 

Q. Who was present at that time, Officer? A. My partner and I; 
Detective Buch and I. 

Q. Just the two of you and the defendant? A That is right. 

Q. No one else in the robbery squad room? A. That is right. 

Q. How about when you brought the defendant to the robbery squad 
room from the hospital? Was anyone else in there other than the de- 
fendant and you and your partner? A. No, just the defendant. 

Q. The door was closed, wasn't it? A. I don't recall whether 
it was or not. We have a situation where with the newspaper reporters, 
if the door is open they walk in and out. I don't know if anyone came back 
there at that time or not. I couldn't say for sure, sir. 

No, we left the door open. We don't close the door. The door 
to the hall was open. 

Q. But there were not too many people walking around the halls 

on the third floor at that time of night? A. Other than newspaper 
reporters, inspectors, captains. 

Q. How long did this interrogation last? A. Making of the line- 
up sheets and we talked to him at the time. I would say we didn't keep 
him there more than another fifteen minutes after we got him back, 
fifteen or 20 minutes. 

Q. Then he was taken where? A. Back to the Identification 
Bureau. 

Q. Then once that process was completed, where did he go? 

A. To the cell block in the basement of the building. 

Q. That is the last time you saw him that night? A. That was 
the last time I saw him that night. 

Q. What time was it? A. I would say it was approximately ten 
or 10:15. It could have been 10:30. I didn't time it.. I didn't keep time 
of it. 
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Q. This interrogation of the defendant, would you 


| 
say was a con- 


tinuous thing from the time that he was taken from the hospital--taking 


time out for the breaks, identification by Miss Henson and the complaining 


witness here, up to the time he was--he was fingerprinted--I mean, it 


was one continuous thing, wasn't it, and you kept talking 
| 


was in his presence all of that time, yes. | 


tohim? A. I 


Q. And this was a continuous questioning concerning this particular 


robbery? A. Yes, that is what I was interested in, yes, sir. 


* * * | 


THE COURT: Did you strike him, Officer? 
THE WITNESS: No, sir, I did not. 
BY MR. FERRUSI: 


* 


Q. With neither your fists nor your foot or your feet? A. No, I 


did not strike him or kick him. 
* * * 
THE COURT: Allright, sir. Did you see him on 
THE WITNESS: I did, sir. 
THE COURT: When? 


* 


October 1? 


THE WITNESS: Approximately--oh, it was between 8:15 and 9:00 


o'clock on the police line-up block. 
BY MR. FERRUSI: 

Q. Did you proceed to talk to the defendant in any 

the line-up was over my partner and I went--we had to ¢ 


way? A. When 
ome down the 


hall way and go in there, back in there, the Identification Bureau and 


we called for him when he was on the block and went in and signed for 


him and picked him up. 
That was some time between--Oh, shortly after 9; 


* * * 


Q. Now, what did you say to the defendant at that 
saw him? In the identification room. A. In the 
room? 


Q@. Yes. A. The next morning? 


Q. Yes. A. I don't recall saying anything to him. 


00 o'clock, sir. 


* 


time when you 


identification 


I asked him 
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how he felt that morning. I may have asked him that. I didn't question 
him if that is what you mean. 
* * * 
CROSS-EXAMINATION 
BY MR. MC LAUGHLIN: 
* * * * 

Q. You confronted the defendant with Mr. Ross? A. That is 
correct. 

Q. How long would you say you remained at the hospital? A. Only 
a matter of five minutes, sir, maybe ten minutes. 

Q. Then you say you took the defendant from the hospital back to 
police headquarters, is that right? A. That is correct. 

* * * * 

Q. And then when you say that the conversation that you had with 
the defendant coming back, was that just a general conversation as to 
the robbery? A. That was, sir. 

Q. Now, my friend used the word continuous. Now, that word 
has a certain significance when you use it in certain ways. 

You didn't corner this defendant in that car or set him in the 
corner and constantly ask him questions? A. No, I did not, sir. 

Q. In other'words, you sat there and asked him questions 
periodically, is that right? A. That is correct. 

* * * * 

Q. Did anyone strike this defendant from the time you left the 

hospital until you got in the elevator? A. No, sir, not in my 
presence. 

Q. He was in your presence at all--all the time? A. The whole 
time. 

Q. Did anyone strike him after you got on the elevator bringing 
him up to the robbery squad? A. No. 


Q. Now, in that elevator, was there any questions or were you 
just standing there waiting for the elevator to stop? A. Waiting for the 


elevator to stop. 
* 
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Q. When you go up in the robbery squad, soon as you got in the 
robbery squad, you say you started to call Mrs. Bogen, is that right? 
A. That is right, sir, yes. 

Q. And you received this information about her not being avail- 
able to come to police headquarters? A. That is corre¢t. 

Q. During that period of time was there any constant questioning? 
A. No. 

Q. And then you say that--did anyone strike this defendant? 
A. No, sir. 

Q. Did you strike him at any time? A. No, sir, /I did not. 


Q. What? A. I didnot, sir. 

| 
* * * * 
Q. And after you brought the defeandant back from Mrs. Bogen’s 
house, you brought him to police headquarters, is that right? A. That 
is correct, sir. 
Q. And brought him up on the same elevator as when you drove 
in the basement? A. Yes, that is correct. 
Q. Did you strike him on that elevator? A. I did/not. 

Q. Did anyone strike him in your presence? A. No. 
* * * he 
Q. Then you say you brought him back in the robbery squad, is 
that right? A. That is correct. 
Q. And during that period of time I believe you testified that you 
made a lock-up list onhim? A. That is right, sir. 
Q. And that is also a line-up list, is that right? A. Yes, sir. 

Q. That is for when he goes up for the line-up? A. That is 
correct. 
Q. How long would you say you remained there at that time ? 
A. Not over 20 minutes. 
Q. During that period of time that you had him there making up 


this line-up list, did you ask him questions, is that right? A. Yes, sir. 


Q. Now, those questions tha. you asked him, were they pertaining 
to the robbery or were they pertaining to himself as to his age, address, 


36 


where he lived? A. Majority of them were pertaining to himself. 

Q. So there was no constant questioning there as far as this 
crime? A. There was no constant questioning. 

Q. The questions at that time was about information for the lock- 
up sheet and the line-up list, is that right? A. That is right. 

Q. And then you say you sent him to the Identification Bureau? 
A. Took him back there. 

Q. To take him back there you had to come out in the hall and 
walk down the hall? A. Directly across the hall through another Little 
narrow hall way. 

Q. And then you turned him over to where he is photographed 
and fingerprinted? A. Yes. 

Q. Did you see him any more after that? A. While he was 
fingerprinted and photographed we had to stay there with him. 

Q. Andthen-- A. And then we take him down and turn him over 
to the cell. 

Q. During that period of time in the Bureau of Identification where 
the photographs were taken and fingerprints, there was no questioning 
at that time? A. No, nothing. 

Q. Astothe crime? A. No. 

Q. Then you say you brought him down to the cell block, is that 
right? A. That is correct, sir. 

Q. That is all you saw of him that night? A. That is the last I 
saw of him that night. 

* * * * 

Q. Now, this room where they had this identification, that room 
is on the same floor as the robbery squad, is it not? A. Yes, sir. 

Q. In other words, when you come out of that line-up room, as 
they call it, you just walk down the hall into the robbery squad. Isn't 
that right? A. That is right. 

Q. You don't take any elevator down? A. No. 

Q. And you don't take any elevator up? A. No, sir. 


Q. Then you say you walked him back to the robbery squad room? 


A. Yes, sir. 
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Q. Did you beat him at that time? A. No, sir, 
Q. Strike him? A. No, sir. 

147 Q. Did your partner strike him at any time in your presence? 

A. No, sir. | 
* * * * 
147 Q. At any time from the first time you saw this defendant at the 
hospital on September 29 until the last time you saw him on the morning 
of October 1, 1960, did you ever lay ahandonhim? A. No. 
Q. Did you ever strike or beat him? A. Strike and beat him, 

no, sir. 
Q. Did you ever strike him with a telephone book? A. No, sir. 
Q. Did any other officer ever strike or beat this ‘defendant in 


your presence? A. No, sir. 
* * * 
148 JACK L. BUCH 
was called to the stand on behalf of the government, being previously 


Sworn, was examined and testified as follows: 
REDIRECT EXAMINATION 
BY MR. MC LAUGHLIN: 
* * * * 

Q. Now, Officer, when was the first time that you saw the de- 
fendant here? A. The first time I seen him was at D.C. General 
Hospital. 

Q. Who was with you at that time? A. Detective Sgt. Kragh. 

Q. And how long did you remain at the hospital? A. I would Say 
approximately ten or fifteen minutes. 

Q. And when you left the hospital, did you leave with the de- 
fendant? A. Yes, sir, we did. 

Q. Did you strike or abuse the defendant at the hospital? A. No, 
sir. 

Q. Did any other officer in your presence strike or abuse the 


defendant at the hospital? A. No, sir. 
* * 
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Q. On the ride from the hospital to headquarters, did you or 
officer Kragh in your presence strike the defendant? A. No, sir. 
* * * * 
Q. And now, did you or officer Kragh or anyone in your presence 
while in that elevator strike or beat the defendant? A. No, sir. 
* * * * 
Q. How long would you say you remained in the robbery squad 
before leaving? A. Approximately fifteen minutes. 
Q. And did anyone beat the defendant at that time? A. No, sir. 
Q. Did you or Officer Kragh beat him? A. No, sir. 
* * * * 
Q. From the time you left headquarters until you saw Mrs. 
Bogen, did you strike or abuse the defendant in any way? A. No, sir. 
Q. Did Officer Kragh strike or abuse the defendant in any way 
during that period of time? A. No, sir. 
Q. And what time approximately would you say you arrived at 
Mrs. Bogen's house? A. Approximately 9:30 p.m. 
Q. And how long did you remain there? A. Approximately 


five or ten minutes. 


Q. Did anyone strike or abuse the defendant at that time in your 


presence? A. No, Sir. 

Q. And when you left there where did you go? A. Back to the 
robbery squad office. 

Q. What time would you say you arrived at the robbery squad? 

A. Approximately 9:45 p.m. 

Q. What did you do after you arrived back at the robbery squad? 
A. I proceeded to finish making up the line-up sheet. I think I started 
a new one at that time. 

Q. And when you say you made up a line-up sheet, to get the 
information to put on that line-up sheet, who did you ask those questions 
of? A. The defendant. 

Q. And what was the questioning during that period of time? Was 

it information for that line-up sheet? A. Yes, sir. 
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Q. And how long would you say that took? A. I would say ap- 
proximately fifteen to 20 minutes. 


Q. And did that compose the questioning of the defendant during 
that time? A. Yes, sir. 


Q. And then what did you do with the defendant? A. I took him 
back into the Identification Bureau and photographed and 


fingerprinted 
and placed down in the cell block. 


Q. And did anyone strike or abuse him while he was in there? 
A. No, sir. 


Q. Allright. Did you bring him back to the cell block? A. Yes, 
sir. | 


| 
Q. What time would you say it was when you put him in the cell 


block and turned him over to the cell man? A. I would Say it was ap- 
proximately 10:00 o'clock, 10:10 p.m 


* * * * 
Q. When was the next time you saw the Defendant 


Williams ? 
A. About 9 a.m. the following morning. 


Q. Where did you see the defendant at that time?! A. At police 


headquarters line-up, 


Q. In the line-up and was he on the block when you first saw him? 
A. Yes, sir. 


Q. And when you first saw him you were out there sitting with a 
hundred other detectives? A. Quite a few detectives. 
Q. Did you see the defendant after the line-up? A. Yes, sir. 
@. Where was he at that time? A. Back of the line-up room. 
Q. Allright. Did you do anything to or with him jat that time? 
A. I brought him around from the line-up room to our office. 
Q. And when you say your office, you mean what 


office? A. The 
robbery squad office. 


Q. From the line-up room, is that right? A. Yes, sir, that is 
correct. | 

Q. Now, did you have to take any elevator up or down to get from 
that room to the robbery squad office? A. No, sir. 
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Q. Itisallonone floor? A. Yes, sir. 
Q. On the way from the line-up room to your robbery squad 
office, did you see anyone strike this defendant? A. No, sir. 
Q. Did Officer Kragh at any time strike him during that period 
of time? A. No, sir. 
* * * * 
Did you see anyone strike him at that time? A. No, sir. 
Did you strike him at that time? A. No, sir. 
Now, how long did you remain there questioning him at that 


time? A. I would say approximately fifteen or 20 minutes. 


Q. And did you make any promises to him at that time if he made 
a statement to you? A. No, sir. 

Q. Was there any threats made to the defendant at that time ? 

A. No, sir. 
* * * 
RECROSS-EXAMINATION 
BY MR. FERRUSI: 
* * x* * 

Q. And then he was brought into the robbery squad room and he 
was seated ata desk, yousay? A. Yes. 

Q. How long did this interrogation take? A. Well, it took long 
enough for Sgt. Kragh to make a phone call and try to get Mrs. Bogen 
down to the robbery squad office and we found that she couldn't come 
down and we went over to her place then. 

Q. Had the defendant asked you to be taken to Mrs. Bogen's store 

for identification? A. I think he did. He said he was willing 
to go over there. 

Q. Then he volunteered? A. He stated that he would go with 
us but he was under arrest. 

Q. Well, that is beside the point. He volunteered and you 
answered yes? A. Yes. 

Q. Now this-- 

THE COURT: Now, I think you are talking about two different things. 
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Was he the one who suggested that you take him over or did you or 
Sgt. Kragh suggest that he be taken over? 
THE WITNESS: We suggested. We were going to try and get Mrs. 
Bogen there and we found out she couldn't come there, and then we said 
we are going over to her store and -- 
THE COURT: And was it at that point that the defendant said he 
was willing to go? 
THE WITNESS: Yes, sir. He was agreeable to it. | 


* * * * 


BY MR. FERRUSI: 
Q@. And what were the particular questions which were asked the 


defendant at this time about this crime? A. I believe it/was about him 
being over in that vicinity and he denied the crime. 
Q. How many times did he deny it, Officer, do you! remember? 
A. Four or five times, possibly. 
Q. Four or five times? A. Yes. 
Q. And these questions were repeated, is that a fact? A. I didn't 
keep on the same subject, no, sir. 
Q. Then you also discussed the collateral issues involved? A. I 
am sorry. I don't understand the collateral issues involved, sir. 
Q. Officer, you say that you interrogated the defendant for approxi- 
mately fifteen minutes? A. Ten or fifteen minutes. | 
THE COURT: I don't understand that. I don't think he said that, 
sir. I am understanding that part of his function when he got back to head- 
quarters was to start the line-up sheet? 
THE WITNESS: Yes, sir. 
THE COURT: And part of the time Officer Kragh went out to phone? 
THE WITNESS: Yes, sir. 
THE COURT: Now, you asked him questions in connection with the 
line-up sheet? 
THE WITNESS: Yes, sir. 
THE COURT: You were the one who questioned him about the line-up? 
THE WITNESS: Yes, sir. 


THE COURT: All right. 
BY MR. FERRUSI: 

Q. Had you completed the line-up sheet? A. No, sir. 

Q. How much had you completed? A. I think I got the heading, 
name and address, place of birth and date of birth. 

Q@. And that is all? A. That is just about it. 

Q. And then you continued to interrogate the defendant? A. Not 
very long, no, sir. 

Q. Then Officer Kragh was interrogating the defendant? A. No, 
he came back and ‘told him he couldn't get Mrs. Bogen down there and we 
left and went over to Mrs. Bogen's. 

Q. Now, Officer, you knew at that time that you had one eye witness, 
is that not a fact? A. Yes. 

Q. Mr. Ross? A. Yes. 

Q. And you continued to interrogate the defendant? A. Well, -- 

Q. In other words, in order to extract a confession? A. No, no. 

Q. How many times did you ask him if he had robbed this store? 
A. I said four or five times, but he denied it. Denied even being in the 
neighborhood of the store during that time. 

* * * * * 

THE COURT: Is there anything that you would like to say in con- 
nection with it, sir? 

MR. SCANNELL: Your Honor, you have heard the motion and you 
have your notes there and it is our position that it was under coercion 
and duress and I question the fact and you have the evidence before you. 

THE COURT: I will say to you that the evidence before me would 
indicate there was no coercion, either verbal or physical in this case, 
but for the purpose of the present proceeding all I have to do is deter- 
mine whether there is a question of fact to be submitted to the jury for 
their determination. 


First, whether there was an admission or confession and two, if 


they find there was such a confession or admission, whether it was freely 


and voluntarily given, giving consideration to whether this man was 
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physically mistreated or whether he was under any protracted question- 
ing or any other circumstances. 

I think it is clearly an appropriate matter to go to the jury. 

It certainly is not a void confession or admission on the evidence 
before me. If I were the fact finder I would find that he freely and volun- 
tarily made it. At this time it is not necessary for me to do that. 

Suppose we recess for ten minutes and then we will have the jury 
come back in. 

(Whereupon, a short recess was taken) 
(At this point the jury was returned to the court room.) 

THE COURT: Ladies and Gentlemen, I want to say to you that 

counsel on both sides have not been idle while you were waiting. They 


have been functioning. 


* * 


ROBERT P. ROSS 
was called to the stand on behalf of the government, previously sworn, 


was examined further as follows: 

MR. McLAUGHLIN: I might say on behalf of this witness that there 
was a little confusion as to the time he was to be back and I had to call 
him off the job. That is the reason for the way he is dressed. 

THE COURT: That is right. This witness was excused yesterday 
and I told him to be back at 1:30 whereas he was needed |at 11:15 and he 
came right off the job. 

MR. McLAUGHLIN: He did not have time to dress. 

REDIRECT EXAMINATION (Cont'd) | 
BY MR. McLAUGHLIN: 

Q. Now, Mr. Ross, I believe you testified before in this case? 
A. Yes. 

Q. I call your attention to October 1, of the morning, I believe, of 
October 1. Do you remember being at police headquarters? A. Yes. 

Q. And where in police headquarters were you? |A. I was in the 
robbery squad. 

Q. Louder. A. I was in the robbery squad. 
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Q. And when you were in the robbery squad, did you have occasion 
to see the defendant here, Mr. Williams? A. Yes, sir. 

Q@. And now) where did you see him while you were in the robbery 
squad? A. Well, the detective brought me into the back, in the back of 
the building at a desk. 

Q. To one of the desks? A. That is right. 

Q. In other words, you were in the robbery squad before they 
brought the defendant in, is that right? A. That is right. 

Q. All right. Now, when in reference to this desk, where did you 
go when the defendant was brought into the robbery squad, that is, in 
reference to the desk that you have just testified to? A. I stayed seated 
at the desk. 

Q. Sitting at the desk? A. That is right. 

Q. What did the police officer do with the defendant, if anything? 
A. He brought him to the desk. 

Q. To the same desk as you were seated at? A. Same desk. 

Q. Allright. Did the police officer talk to the defendant at that 
time? A. That is right. 

Q. And did the defendant talk to the police officer? A. Yes. 

@. And was the conversation at that time about the robbery of 
Mrs. Bogen's store? 

MR. FERRUSI: I object, if Your Honor please. 

THE COURT: I think this is preliminary. 

BY MR. McLAUGHLIN: 


Q. Now, what was said, as near as you can recall, what was said 


by the police officer at that time to the defendant and what was said by 


the defendant to the police officer, as near as you can recall it, Mr. Ross? 
We don't expect the exact words. A. Well, the police officer asked him 
was he down at 2401 that day and so he said he was and he asked him did 
he rob the store and he said he did and he robbed the store and got about 
$35 and had the lady put it in a paper bag and he came out of the store, 
went around the store north on 24th Street. 
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Q. Now, during that prior of time, did the police officer -- did you 
see the police officer strike or hit this man or do anything to him, the 
defendant? A. No, sir. 

Q. Did he abuse him in any fashion? A. No, sir. 

* * * * 
RE-CROSS-EXAMINATION 

BY MR. SCANNELL: 

* * * * * 

Q. Now, do you remember approximately what time this was? 
October 1, Saturday morning. A. Well, I can't remember exactly the 
minute but it was before or after 9:00 o'clock. A few minutes either way. 

* * * * * 

Q. How long were you there before the defendant was brought in? 

A. I guess around ten minutes. 
* * * * * 

Q. And then when Mr. Williams came into the room, according to 
your testimony, did the detective ask him -- what did the|/detective ask 
him? A. The detective asked him was he down around the store down 
there and he said he was and he asked him did he rob the/store and he 
said that he did. 

Q. In other words, the minute he asked him, he said I did it? Or 
he said he was down there and he robbed the store, on the first question? 

A. That is right. | 

Q. Now, at any time during this conversation did Mr. Williams say 
he was afraid of being beaten? A. No, sir, not that I heard of. 

Q. Not that you heard? A. No. 

* * * 

JACK L. BUCH 
was called to the stand on behalf of the government, being duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 
,BY MR. McLAUGHLIN: 


* * 


Q. And as a result of certain information did you have occasion to 
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go to the D. C. General Hospital? A. Yes, sir, I did. 

Q. Do you recall when you went there? A. It was approximately 

8:15 to 8:30 p.m. on September 30. 

Q. Of 1960? A. 1960. 

Q. At that time did you see a man identified to you as Mr. Ross? 
A. Yes, sir, I did. 

Q. And did you also see a man identified to you as Mr. Lindburg 
Williams? A. Yes, sir. 

Q. And at that time was Mr. Williams placed under arrest by you? 
A. Yes, sir. 

Q. And what did you do with Mr. Williams after you placed him 
under arrest? A. I took him to the robbery squad office. 

Q. And what time would you say you arrived at the robbery squad 
office? A. I would say approximately 8:45. 

Q. And what time did you say you arrived at the hospital? A. Be- 
tween 8:15 and 8:30. 

Q. All right. After arriving at the robbery squad, did you or any- 
one else do anything at that time in the presence of Mr. Williams? 

A. Yes, I started to make up a line-up sheet on him so he could be 
processed. 

Q. Was there anything else done at that time by anyone else? 
A. Yes, Sgt. Kragh made a telephone call to attempt to get the complainant, 


Mrs. Bogen, to come down to our office to view the line-up. 


Q. Now, as a result of that telephone call, where did you go and 
what did you do, if anything, with Mr. Williams? A. We took -- Sgt. 
Kragh and myself took Mr. Williams to 2401 F Street, Northwest. 

Q. From the time you brought the defendant to police headquarters 
from the hospital and until you left for Mrs. Bogen's house, how long did 
you remain at police headquarters? A. I would say approximately fifteen 
minutes. 

Q. And then you say you took the defendant to Mrs. Bogen's? 

A. Yes. 
@. And did there come a time after arriving there that you saw 


Mrs. Bogen? A. Yes, sir. 
Q. How long did you remain there at that time? A, Approximately 
five or ten minutes. 
Q. Was the defendant identified by Mrs. Bogen at that time? 

A. Yes, sir, she was. 
Q. And you say you remained there approximately five or ten 


minutes? A. Yes. 
Q. Then where did you go and what did you do? A} Went back to 


the robbery squad office. 
Q. With the defendant? A. Yes, sir. 
Q. Now, during all this period of time, from the Hine you left the 
hospital, had the defendant been handcuffed? A. No, sir, 
Q. All right. Now, after arriving back at the robbery squad from 
Mrs. Bogen's house, was the defendant brought to police jheadquarters 
with you? A. Yes, sir. 
Q. All right. What happened at police headquarters? What did 
you do, if anything? A. Made up a line-up sheet, completed making up 
the line-up sheet, talked to him a few minutes and -- 
Q. You say you talked to him at that time? In making up the line- 
up sheet, was your purpose in talking to him to get) what informa- 
tion? A. It is information for our line-up sheet for Police Department 
files, part of the processing of people charged with crimes. 
Q. That is, you mean the name, address? A. Name, address, 
relatives, friends. 
Q. All right. Then what did you do with the defendant? A. Took 
the defendant around and had him photographed and fingerprinted. 
Q. And then after that what happened to him? A. |He was placed 
in the cell block at police headquarters. 
Q. Is that the last you saw of him that evening? A. That evening, 
yes, sir. 
Q. Did you have occasion to see the defendant again? A. Yes, sir, 
I did. 
Q. When and where? A. Approximately 9 a.m. the following 


morning. the lst of October. 

Q. Where? A. At police headquarters line-up. 

Q. And is that the usual line-up they have every morning for those 
who have been locked up over the night? A. Yes, sir, that is correct. 

@. And did you see the defendant after the line-up? A. Yes, sir, 
I did. 

Q. And priori to the defendant being in the line-up, you had no 
occasion to talk to him? A. No, sir. 

Q. And after the line-up did you have occasion to talk to him? 
A. Yes, sir. 

Q. And this line-up room is located where in Police Headquarters? 
A. It is on the third floor of police headquarters. 

Q. And what floor was the robbery squad office or room on? 
A. Third floor. 

Q. Is it necessary to take any elevator from the line-up room to 
the robbery squad office? A. No, sir. 

Q. Allon the same floor? A. Yes, sir. 

Q. After the line-up on the morning of October 1, did there come 
a time when you saw the defendant? A. Yes, sir, I did. 

Q. When and where did you see the defendant? A. That was in the 

rear of the line-up room. 

Q. What did you do to or with the defendant? A. each him 
around to the robbery squad office. 


Q. And after bringing him there did you bring him in the robbery 


squad office? A. Yes. 

Q. Where in the squad office did you bring him? A. Brought him 
the front door and set him down at the desk on the lefthand side, the very 
last desk down on the lefthand side. 

Q. While seated at that desk with the defendant was there anyone 
else either seated or near that desk? A. Yes, sir. 

Q. Who? A. Mr. Ross was sitting at a desk with us. 

Q. While in that position did you ask the defendant any questions? 
A. Yes, sir, I did. 
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Q. What questions did you ask the defendant and what answers did 
he give you in the presence of Mr. Ross? A. I asked him about the 
robbery of Mrs. Bogen. He stated then that he did commit the robbery. 

Q. What did he say? Give us as near as you can recall his 

language. A. He stated that he went into the store. He had a 
knife. He told her to put the money in the paper bag. He grabbed the bag 
and came out of the store and ran north on 24th Street. 

Q. And what did you do with the defendant after that? A. He was 
taken down to the cell block and from there sent over to|the United States 
Commissioner's office. | 

Q. You arrived at the Commissioner's office approximately what 
time on October 1? A. I arrived there approximately ten a.m. 

* * * * * 

Q. I meant from the time that you brought him from the hospital 
to police headquarters, out to Mrs. Bogen's house, back’ to police head- 
quarters and then he was locked up for the night? A. Yes, sir, that is 
right. 

Q. In your custody all of that period of time? A.| Yes, sir. 

Q. And all during that time did you see anyone strike or abuse this 
defendant? A. No, sir. 


Q. Did you abuse him? A. No, sir. 


Q. Did any other police officer abuse him? A. als sir. 
od 


Q. Did any other police officer during that period of time, outside 
of yourself and Officer Kragh have any contact with this defendant? 
A. Other than the identification Bureau men and the cell block. 

Q. Fingerprints and photographs, is that right? A. Yes, sir. 

Q. Now, the next morning you saw the defendant, from the time you 
brought him in and you saw him in the rear of the line-up until you brought 
him to the robbery squad where he made these admissions to you, did you 
strike him at any time? A. No, sir, I did not. 

Q. Did you make any promises to him to make a confession? 
A. No, sir. 

Q. Was any coercion used at any time? A. No, sir. 
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@. Was any force used by any one in your presence at that time? 
A. No, sir, there was not. 


Q. He was in your presence at that time? A. Yes, sir. 


MR. McLAUGHLIN: I believe that is all I have. 
CROSS-EXAMINATION 
BY MR, SCANNELL: 

Q. Now, Officer, what time did you pick up Mr. Williams here? 
A. What time? 

Q. Yes, what time? A. Approximately 8:15 or 8:30 p.m. 

Q. And that'is the 30th? A. The 30th of September. 

* * * * * 

Q. Then approximately what time did you arrive at police head- 
quarters? A. Approximately 8:45. 

Q. p.m.? A. Yes, sir. 

Q. And at that time where did you take Mr. Williams? A. To the 
robbery squad office. 

Q. And did you question him? A. For the line-up sheet. 

Q. Well, for the line-up sheet. I mean, didn't you question him 
again about the robbery? A. I probably asked him about it, yes, sir. 

* * * * * 

Q. Well, how long did you question him at that time? A. We were 
there approximately fifteen minutes, I would say. 

Q. Fifteen minutes? A. Yes. 

* * * * * 

Q. Now, then you took him back to the -- I assume after these 
identifications where one identified him and one failed to, then you took 
him back to police headquarters or where? A. Police headquarters. 

Q. And where did you take him at police headquarters? A. Robbery 
squad office. 

Q. And did you then again start questioning him, continue question- 
ing him? A. Yes. 

Q@. And at that time what did you question him about? A. Question- 
ing him about the robbery. 
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Q. And what was his answers? A. He stated he was up on M 
Street, Northwest approximately during the time of this robbery. 

Q. Did he deny he robbed the store at that time? A. Yes, sir, he 
did. 

Q. And how long did that last? A. I would say approximately 

fifteen or 20 minutes. 

Q. And then what happened? A. He was fingerprinted, photo- 
graphed and placed in the cell block. 

Q. And when was the next time you saw him again? A. The next 
morning. 

Q. Now, what time was that? A. About 9 a.m. 

Q. Now, where did you see him? A. Police line 

Q. IN the police line-up? A. Yes. 

Q. And was he actually in the line-up? A. Yes. 

Q. Do you know where they have the light on and |they stand there, 


and was he actually in there? A. Actually in the line-up, yes, sir. 
Q. And did anybody identify him? | 
THE COURT: Do you want to ask that, sir? Youjhave a right to if 


you want to. 

MR. SCANNELL: Well, of course -- 

THE COURT: You had better come to the bench. 
(Bench conference.) 

THE COURT: Do you understand what I am saying? 

MR, SCANNELL: Yes. I will withdraw the question. 

THE COURT: You might get something that ae 
(End of bench conference.) 

THE COURT: I understand that you want to withdraw that question. 

MR. SCANNELL: Yes. 
BY MR. SCANNELL: 

Q. Now, you testified as to meeting Mr. Ross, I believe, in the 


on't want. 


robbery squad office? A. Yes, sir. 
Q. And when did you meet him? A. To the best of my recollection 

as I walked in the door and I told him to follow me rightjon back to the 

desks. 
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Q. Then, in other words, he was already inside? A. He was sit- 
ting in a little alcove in there where there are benches where people sit. 

Q. And then were you alone when you saw him? A. No, there 
were other prisoners and other police officers. 

Q. No. In other words, when you first saw Mr. Ross on the morn- 


ing, I believe, it was the first of October. Well, were you bringing Mr. 


Williams in or were you alone or what when you first saw him? 
A. Mr. Williams was among other prisoners who were being brought 
back from the line-up. 

Q. When you first saw Mr. Ross that morning? A. Well,I -- 

THE COURT: In other words, did you have the defendant Williams 
with you at the time when you saw Ross in the robbery squad? 

THE WITNESS: That is what I stated. As I was walking inI told 
Ross to follow me back to the desk. 

THE COURT: You being with Williams at the time? 

THE WITNESS: Yes, sir. 

BY MR. SCANNELL: 

Q. In other words, previous on this -- was this Saturday morning? 
A. Yes, sir. 

Q. You didn't have any other previous conversation with Mr. Ross? 
The first conversation you had with him was when Mr. Williams was with 
you? A. Yes. 

Q. And you were taking Mr. Williams from the lock-up to the 
robbery squad office? A. Yes. 

Q. And now, was there any reason why Mr. Ross was in the robbery 
squad office at that time? A. Yes, sir, there was. 

Q. And would you tell me what it is? A. To go to court with me 
that morning. 

Q. To go -- A. Togo to the United States Commissioner's office. 

Q. And you had told him to be down there? A. Yes, sir, I did. 

Q. And, Officer, Mr. Ross identified him and Mrs. Bogen identified 
him, was there any particular reason why you continued questioning him? 
A. We always continue to question the prisoners from the line-up, 
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anybody that is charged with a crime after line-up. They automatically 
come back to whatever squad is interested in them and being that Williams 
was my case, I was handling the case, I brought him with other prisoners 
and continued to talk to him. 

Q. Now, when you were asking these questions, it is your testimony 
that you asked them -- what exactly did you ask him at this time when he 
made the admissions? A. I believe I questioned him and asked him if he 
had ever seen Mr. Ross. I asked him that again. 

THE COURT: Asked him what? 

THE WITNESS: I asked him if he had ever seen Mr. Ross. I asked 
Mr. Williams that. 

BY MR, SCANNELL: 

Q. And this was about the second time or the third time you had 
asked him that since you arrested him, wasn't it? A. Iiwould say prob- 
ably about the second time I asked him. Yes, sir. 

Q. And what did he say at that time? A. To the best of my recol- 
lection he stated no, he didn't remember seeing Mr. Ross. 

Q. And then what did you ask him? A. I asked him about the 
robbery down there and he said he had seen you on 24th |Street approxi- 
mately during the time of the robbery and that is when Mr. Williams 
admitted it. 

Q. In other words, he denied it all during your questioning previ- 
ous to this, am I correct? A. You are correct, sir. 

Q. And then on this morning about 9:00 o'clock, more or less, 
after two questions, he admitted the robbery? A. Yes,| sir. 

* * * * * 
LINDBURG WILLIAMS 
was called to the stand in his own behalf, being duly sworn, was exam-~- 
ined and testified as follows: 
DIRECT EXAMINATION 


BY MR. SCANNELL: 
* * * * * 


Q. And now directing your attention to September 30, 1960, when 
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you were at D. C. Hospital, would you tell the court and members of the 
jury what happened there and what happened up to the present? A. Decem- 
ber 30 I went out to D. C. General Hospital to have a check up. I had been 
confined to a hospital for tuberculosis and I stayed in the hospital for a 
year and I was feeling bad and so I went to the hospital to have a check-up 
and that was the reason for being out to the hospital and I arrived at the 
hospital approximately around 4:30 or 5:00 o'clock. 

I don't know directly the exact time I got to the hospital but after I 
was there I had standed in line to wait for treatment to see a doctor and 
have x-rays taken and everything and I was waiting there for the doctor to 
finish his report when I was approached by the detective, by the detective 
there. 

* * * * * 

Q. Now, what time did you arrive at the police station or the rob- 
bery squad room? A. Well, I knows I will say it was between the hours 
of -- I would say 5:30 or 6:00 o'clock. It wasn't any latter than that. It 
couldn't have been. It wouldn't have been much later than that. 

Q. Did they start questioning you at that time? A. They did. 


Q. And how long did they question you? A. They questioned me -- 


I would say for approximately two and a half hours or.theee hours. 
* * * * * 

A. *** Sohe said no. They are not here. I said well, why don't 
you call -- why don't you carry me over there and let me see if the woman 
will identify me. ‘So the detective he got on the phone and he called up and 
a few minutes later they decided that they would carry me over there. 
They asked me if I was sure I was willing to face this woman and I said 
yes, I was, and then they put me in the scout car and they carried me over 
on 24th Street and I remained in the car and Detective Kragh got out of 
the car and he goes in the store there to get Mrs. -- I forget the name. 
This woman sitting over there and he stayed in a few minutes and I would 
probably say three or four minutes and then he comes out and the other 
detective had me just stand up beside the car and Mrs. Bogen she comes 
to her door which from where the car was sitting is approximately 25 or 
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30 feet and she looks over towards the car and she says\, yes, that is him 

and -- 
* * * * * 

Q. And was it dark at this time? A. It was dark, It was around 


9:30 or ten at night. 
* * * * * 


Q. And how long did this questioning take? How long did this ques- 
tioning continue? A. Well, this questioning continued after we got back 
and I would say approximately maybe 35 or 40 minutes jbut during the 


time that I was being questioned -- 
* * * * * 

Q. Well, what time did they finish questioning you; approximately 
what time was it? A. I imagine -- I would say -- I know when I got into 
the cell block it was around 11:00 o'clock. 

Q. 11:00 o'clock? A. Yes. 

Q. And then when is the next time you saw any police officers? 
A. I didn't see them any more until the next morning. 

* * * * | * 

Q. Just relate what happened. A. Well, Detective Kragh brought 

me into the office. He told me to have a seat. He told me to have 
a seat there at that desk. He was at a desk from me and we were not 
directly at the desk. We were at another desk and so He started question- 
ing me again about this same thing and I denied knowing anything about it. 

He gets up and he goes around to this desk with where his partner 
is and they says -- he talks to him about something and I heard him -- 
told his buddy. He says well, he says, I don't know. It's a messed up 
case here. That is what he says. 

Then when he came back to me he said are you ready to give it to 
me now? I figured that I was in for another beating and that I was going 
to be beaten and everything and because I had been before the line-up and 
I was suppose to be identified but yet I still had never been booked for a 
crime. I had not been charged with and so I told him, well, what are you 
trying to make me say I did? Are you trying to get me to confess? He 
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said I want you to admit you did it. I said I didn’t do it. So he kept on 
questioning me and I said, well, yes, I did it, That's what I told him that 
I did it. 
* * 
CROSS-EXAMINATION 
BY MR. McLAUGHLIN: 


* * * * * 


Q. Did they ask you to go to Mrs. Bogen's store? A. Ina round- 


about way. 

Q. Now, don't give me a round-about way. What did they say? 
A. Lasked them to carry me. 

Q. Isn't it a fact they asked you if you were willing to go? A. After 
I asked them to carry me there they asked me whether I was willing to go. 

Q. After you asked them to carry you there they said are you will- 
ing to go? Is that what you are saying? A. That is right. 

@, And then you did go there, didn't you? A. Right. 

* * * * * 

Q. Then they brought you into headquarters and they brought you 
into the robbery squad again, isn't that true? A. That is right. 

Q. Then the officer started asking you some questions, where you 
lived and who your mother was and where you worked? A. No. 

Q. Didn't he at that time make up a line-up sheet for you? A. No, 
they brought me back in there and continued to question me about the 
robbery. 

Q. They made no line-up sheet at all? A. Sometime later on that 
night they did. 

Q. When did they make up the line-up sheet? A. To the direct 
time I wouldn't know. 

* * * * * 

Q. Isn't it'a fact that you were before the Commissioner at 10:15? 
A. No, it is not because it was later than that when I left the line-up 
room. I remember looking at the clock. 


* * * 
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Washington, D. C., December 2, 1960 
* * * 
LENARD G. KRAGH 
was recalled to the stand on behalf of the government, previously sworn, 
was examined further as follows: 
BY MR. McLAUGHLIN: 
Q. Now, Officer Kragh, on September 30, 1960, what time did you 
come to work? A. September 30, 1960? 
Q. Yes. A. I reported to work at about 8:00 o'clock in the morning 
and I was relieved at about 1:00 o'clock and I reported back at the 7 p.m. 
roll call. 
* * * * * 
Q. And you arrived at the hospital at approximately what time? 
A. At 8:29, sir. | 
Q. And you -- A. We went out of service at 8:29/p.m. 
Q. And was that the first time that you saw the defendant here, 
Williams? A. That was the first time I saw the defendant Williams. 
Q. And how long did you remain at the hospital with Williams? 


A. It was only a few minutes, sir. About five or ten minutes. 
* * * * * 


Q. And what would you say you arrived at police Headquarters? 
A. That would be about fifteen or 20 minutes. I don't kriow exactly how 


long it was. 
Q. When you arrived at police headquarters, where did you go in 
police headquarters? A. We went to the robbery squad office. 
Q. All right. After arriving at the robbery squad office what did 
you do? A. I proceeded to call the complainant. 
Q. How long had you been at police headquarters before you pro- 
ceeded to call the complaining witness? A. I did that immediately as we 
went in the office. My partner took the man and he was talking to the 
man and he started to make up the line-up sheet and I proceeded to call 
the complainant then. 
Q. And did you receive the information then about the complaining 
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witness? A. I did, sir, yes, sir. 

@. Then what did you do? Or where did you go? A. I was in- 
formed that it was 'a Jewish holiday and that she was unable to leave her 
home that night or ride in an automobile and so I made arrangements 
with her to bring the defendant to her house. 

* * * * * 

Q. What time would you say you arrived at Mrs. Bogen's house? 

A. It was around 9:30, sir. Exactly what time it was I don't recall. 
* * * * * 

Q. And how long did you remain there? A. Not over ten minutes, 
five or ten minutes. 

Q. All right. Then where did you go at that time with the defendant? 
A. Back to police headquarters to the robbery squad office. 

Q. What time would you say you arrived back at police headquarters? 
A. Oh, the exact time I don't know, sir. It would take about ten or fifteen 
minutes to get back to police headquarters. 

Q. All right. When you arrived back at headquarters where in 
headquarters did you go? A. We went directly to the robbery squad office. 

* * * * * 

Q. When you brought the defendant back there, did you talk to him 
or did the other officer talk to him? A. Detective Buch did most of the 
talking as he was making up the line-up sheet. I did some talking. 

Q. How long did you remain at police headquarters at that time 
with the defendant? A. It wasn't over a half hour, sir, because we were 
back on the street again. 

Q. All right. Did you remain there in the room when the other 
officer was talking to this defendant? A. The whole time, sir. 

Q. All right. Did you take him or send him any other place in 
police headquarters from the robbery squad room? A. When the line-up 
sheet information was completed we took him back to the Identification 


Bureau where he was fingerprinted and photographed. 


Q. Where is the Identification Bureau room in reference to the 
robbery squad room? A. You walk across the hall, ‘directly across the 
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hall through a door way and down the hall. 
Q. When you say he was fingerprinted and photographed, did you 
or your partner fingerprint him or photograph him? A. |No, sir, that is 
done by the Identification Bureau. 
Q. In other words, they have men there to do that.| Is that right? 
A. Qualified experts. 
Q. And after he was fingerprinted and photographed did you see 
him any more that night? A. He was -- when we finished the finger- 
printing and photographing of him we took him down to the cell block and 
that is the last we saw of him. 
* * * * * 
Q. The next morning October 1, did you see the defendant at 
police headquarters? A. It was between 8:45 and|9 a.m. 
* * * * * 
Q. Where was the defendant after the line-up? A, I took him from 
the lock-up room in the rear of the line-up stage. 
Q. Where did you take him? A. I took him from the lock-up room 
to the robbery squad office. 


* * * 
CROSS- EXAMINATION 
BY MR. SCANNELL: 
* * * * * 
Q. Now, coming from D. C. General to police headquarters, did 
you question him? A. Did I question the defendant? 
Q. Yes. A. I did, yes, sir. 
Q. How long did you question him in the cruiser?) A. I talked to 
him I would say all the way from D. C. General to police headquarters. 
Q. And what did you question him about? A. In regards to the 
hold-up at 2401 F Street as to his whereabouts, where he had been, what 
he had been doing. 


* * * * * 


Q. Now, when you got there I believe it is your testimony now that 
you went out and called Mrs. Bogen? A.I didn't go out)to call her, no. 
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Q. I mean you called Mrs. Bogen? A. I called Mrs. Bogen, yes. 

Q. While the other officer questioned him? A. My partner picked 
up three line-up sheets and started to make up the line-up sheets while I 
called Mrs. Bogen. 


* * * * * 


Q. So approximately what time did you cease to question him that 


night? A. It was approximately 10:15 I would say. Maybe ten or 10:15. 


Something like that. 
* * * * * 

Q. Now, Officer, is there any reason why you continued to question 
him further after you had the two eye witnesses? A. We have -- there 
is a set rule in the Department that we have to make up these -- this 
information for our records and for the identification of him and for our 
files and we have to make up that line-up sheet, and we have that -- that 
is one reason why we took him back to the robbery squad room. 

Q. Isn't it a fact, Officer, that you wanted to close this case? 

A. The case was closed as far as I was concerned. I had two eye wit- 
nesses on him, sir. 

Q. Well, wouldn't the confession have closed it for you? A. No, 
sir. He never did confess to me. He never made any confession to me, 
sir. 

Q. Well, wouldn't the confession to you or your partner close the 
case? A. It wouldn't have made any difference. We had two eye witnesses. 

Q. Now, in this questioning, Officer, what specifically did you ask 
him? 

THE COURT: Where, sir? 

BY MR. SCANNELL: 

Q. Say from the cruiser coming from the D. C. General to the 
robbery headquarters? A. I asked him his whereabouts. 

Q. I mean, is that all you asked him about, his whereabouts? 

A. What he knew/about the hold-up and questions in general. I don't know 
exactly what I asked him. It would be pertaining to his whereabouts. 

Q. But you repeated them quite a few times? A. I guess I 


repeated some of them, yes. 
x* * * 

282 JACK L. BUCH 
was called to the stand on behalf of the government, previously sworn, 
was examined and testified as follows: 

REDIRECT EXAMINATION (Cont'd) 

BY MR. McLAUGHLIN: 
Q. Now, recalling your attention to October 30 of this year, 1960 -- 
THE COURT: October? 


BY MR. McLAUGHLIN: | 
Q. September, rather. Do you recall what time you went to work 


on that day? A. Yes, sir, approximately 8 a.m. in the morning. 

Q. Did you work the entire day? A. No, sir. 

Q. All right. You worked from 8 until when? A. Approximately 
1 p.m. as I checked off. 

Q. And what time did you go back to work? A 7:00 o'clock. 

Q. In the evening? A. 7 p.m. 

* * * * i * 

Q. After you arrived at the robbery squad with the defendant and 
Officer Kragh what happened? A. I proceeded to make up a line-up 
sheet on him. 

Q. What do you mean by a line-up sheet? A. That is a police 
identification sheet the purpose being photographed and fingerprinted. 

Q. And that information consists of the name, address of the 
individual? A. Yes, sir. 

Q. All right. Did you complete that line-up sheet? A. No, sir, I 
did not. 

* * * * * 

Q. And what time would you say you arrived at the robbery squad 
office after returning from Mrs. Bogen's house? A. I would say approxi- 
mately 9:50. 

Q. And after arriving at the robbery squad with the defendant, is 
that right? A. Yes, sir. 
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Q. And Officer Kragh? A. Yes, sir. 

Q. And what'did you do if anything while at the robbery squad? 
A. I finished completing the line-up sheet. 

* * * * * 

Q. When was the next occasion that you saw the defendant? A. It 
was approximately 9 a.m. the following morning. 

* * * * * 

Q. All right: You say that you brought the defendant from the line- 
up room back to the robbery squad room? A. Yes, sir. 

Q. And was Officer Kragh with you at that time? A. Yes, sir. 

Q. And what happened after you brought him into the robbery room, 
did Officer Kragh remain with you? A. No, sir, he left. 

Q. All right. What did you do or where did you go in the robbery 
squad room with the defendant? A. I set him down at a desk in the rear 
on the lefthand side of the office. 

Q. And did you talk to him at that time? A. Yes, sir, I did. 

Q. At the time you talked to him was there anyone else present at 
that desk? A. Yes, sir, there was. 

Q@. Who was that? A. Mr. Robert Ross. 

Q. Was it at that time that the defendant made these admissions to 

you? A. Yes, sir. 

Q. And after the defendant made these admissions, that is, did you 
bring the defendant before the Commissioner that morning? A. Yes, sir, 
I did. 

Q@. And what time did you send the defendant, that is, from police 
headquarters to the Commissioner? The commissioner is in this build- 
ing, isn't that right? A. Yes, sir. 


Q. And what time would you say that you send him downstairs -- 

MR. SCANNELL: Oh, Your Honor. I object. He is leading him. 
BY MR. McLAUGHLIN: 

Q. Did you send him downstairs in the cell block? A. Yes, sir. 

Q. And what time would that be, sir? A. I would say approxi- 


mately 9:45 or 9:50 a.m. 


* * 
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Q. What time would you say you arrived at the Commissioner's 
office? A. I would say approximately ten a.m. 
Q@. And did you have anything to do with -- at the time you arrived 
at the Commissioner's office? A. Yes, sir. 
Q. What did you do? A. I drew up a complaint form an affidavit. 

Q. And when was the defendant actually brought before the Com- 
missioner? A. 10:15 a.m. 

Q. Was he arraigned at that time? A. Yes, sir, he was. 

* * * * | * 
RECROSS EXAMINATION (Cont'd) 

BY MR. SCANNELL: 

* * * * | * 

Q. Now, you stated on the evening of the 29th, after you had taken 
the defendant back from Mrs. Bogen's, you continued to need information 
for a line-up. Just what information did you need? A. I didn't see the 
defendant on the 29th. | 

Q. Iam sorry. Onthe 30th. A. What fuformation did I need? 

Q. Yes. What information did you need to complete your line-up? 
A. Ineeded his name, age, nick names, addresses, draft board, place of 
birth. How long he has been in the District of Columbia. Charges, 


arresting officers, statement of facts, hang outs, police record, relatives, 


friends. 
* * * * 


CHARGE TO THE JURY | 
THE COURT: Ladies and Gentlemen, we have just about reached 
the point in this case where it will be your duty to retire to the jury room, 
select your foreman and determine the guilt or the innocence of the 
defendant who stands charged in a one count indictment with the offense 
known to the law as robbery. 
Namely, that on or about September 29, 1960, in the District of 
Columbia, he did rob the complaining witness in this case of certain of 
her property. 
I think you know by now that it is the duty of the court to instruct 
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you as to the law of' the case; namely, the rules and principles applicable 


to the particular case on trial and further, that you are bound and obli- 
gated to follow those principles in the determination of the case. 

On the other hand, you Ladies and Gentlemen are the sole judges 
of the facts and it will be for you to determine all issues of fact from 
the testimony adduced from the witness stand and reasonable inferences 
to be deduced from proven facts and in conformity with your recollection. 

Counsel for the government and counsel for the defense each have 
the right to make what we call opening statements, first indicating to you 
what they hope they may be able to show for their respective sides and at 
the conclusion of the case to sum up, indicating to you what they believe 
in fact they have been able to show for their respective sides. 

This isa privilege of counsel and their duty, if they deem the in- 
terest of their client so directs. 

The court merely says to you that if your recollection be at variance 
with either counsel or both counsel and for that matter the court's recol- 
lection factually, it is your recollection which will control and neces- 
sarily, because you are the sole judges of the facts. 

The mere fact that a defendant has been indicted, as indicated by the 
paper which I have displayed to you, is not to be construed as evidence of 
guilt in this case. It is not. 

The sole purpose of an indictment is to advise the defendant of the 
charge which he must face when the case comes on for trial. It is not 
evidence. 

Every defendant in a criminal case is presumed to be innocent and 

this presumption of innocence attaches to a defendant throughout 
the trial. The burden is on the government to prove a defendant guilty 
beyond a reasonable doubt and if the government fails to sustain this 
burden, then you must find the defendant not guilty. 

You may well ask what is meant by the phrase a reasonable doubt. 
It does not mean any doubt whatsoever. Proof beyond a reasonable doubt 
is proof to a moral certainty and not necessarily proof to an absolute or 
mathematical certainty. 
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By reasonable doubt, as the name implies, is meant a doubt based 
on reason and not any whimsical or capricious conjecture; it is a doubt 
which is reasonable in view of all the evidence. 

Therefore, if after an impartial comparison and consideration of 
all the evidence, you can truthfully say that you are not gatisfied with the 
guilt of a defendant, then you have a reasonable doubt but if after such 
impartial comparison and consideration of all the evidence, you can can- 
didly say that you have an abiding conviction of the defendant's guilt, 


such as you would be willing to act upon in the more weighty and impor- 


tant matters relating to your own personal affairs, then you have no 


reasonable doubt. 

I have already said to you that you are the sole judges of the facts. 

Necessarily it follows that you too are the sole judges of the credi- 
bility of the various witnesses who appeared before you. 

In determining whether to believe the testimony of any witness and 
in weighing his testimony, you may consider his demeanor on the stand, 
his manner of testifying, whether he impresses you as having an accurate 
memory and recollection, whether he impresses you as a truth telling 
individual, his apparent candor or fairness or lack of it] the interest he 
has in the result of the trial in the case, his bias or prejudice for or 
against the defendant, if any be shown and his opportunity of knowing the 
facts and circumstances about which he is testifying and then it is for 
you, from all the facts and circumstances to determine what weight the 
testimony is fairly entitled to and you are further instructed that while 
the law makes a defendant a competent witness in this case, yet you have 
the right to take into consideration his interests in the result of your 
verdict and all the circumstances which surround it and give to his testi- 
mony such weight as you jurors deem it fairly entitled to. 

There has been introduced in this case the fact that this man has 
heretofore been convicted of a crime or pleaded guiity to the offense of 
robbery. The sole purpose of the introduction of a prior criminal record 

in the case is for use by a jury in determining and passing upon the 
credibility of that person. 
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The mere fact that a person has been convicted or plead guilty to 
previous crimes is not evidence of the crime here charged. In other 
words, it goes to the credibility which you see fit to attach to his testi- 
mony. 

The basic defense in this case is that the defendant is not the per- 
son, should you find there be a robbery here, who did in fact commit the 
robbery. 

Of course, before you determine anything else in the case you 
must find that the government has established beyond a reasonable doubt 
that the defendant is the man who committed the offense charged. 

If you find that the government failed to establish the identity of 
the defendant as the person who committed the robbery, then you need 
go no further and you would find the defendant not guilty. 

If, however, you find the government has proven, in the manner 
which I have specified, that this defendant was the man, then you have 
for your consideration whether the government has determined the essen- 
tial elements constituting the offense of robbery. 


Now, the statute, insofar as pertinent to your inquiry on this one 


count indictment, is based on the so-called robbery statute and reads as 
follows: "Whoever, by force or violence, whether against resistance or 
by sudden or stealthy seizure or snatching or by putting in fear, shall 
take from the person or immediate actual possession of another anything 
of value, shall be guilty of robbery." 

In order for you to find this defendant guilty of the offense of rob- 
bery as charged in the indictment, you must find that the government has 
proven beyond a reasonable doubt these essential elements: One, that 
the defendant took something of value from the complaining witness. 

2, That he took it unlawfully and with the intent to convert it 
permanently to his own use or purpose. 

3, That he took it from the complainant's person or immediate 
actual possession and 4, that he took it by force or violence, against 
resistance or by sudden or stealthy seizure or snatching or by putting 
the complainant in fear. 
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As to the first element no explanation is needed. It will be for you 
to determine whether in fact this defendant did take something of value 
from the complaining witness. 

As to the second element that he took the property unlawfully and 
with the intent to convert it permanently to his own use or purpose, intent 


ordinarily cannot be proved directly because there is no way of 


fathoming and scrutinizing the operations of the human mind but intent 


| 
may be deduced from things said and things done and a person is pre- 
| 


sumed to intend the natural and probable consequences of his act. 

Now, as to the third element, namely, that the defendant took the 
property from the complaining witness or from the immediate actual 
possession of the person. What does immediate actual possession mean? 
It means that the thing taken may be on the person or within reach of the 
person so long as it is considered to be in such possession that if the 
complainant knew that his or her property was being taken, such knowl- 
edge would likely result in physical violence or struggle for the posses- 
sion of the property. | 

As to the fourth element, that the defendant took the property by 
force or violence, against resistance or by sudden or stealthy seizure 
or snatching or putting the complainant in fear, you will note that these 
are in the disjunctive. Proof beyond a reasonable doubt of any one would 
satisfy this, the fourth element of the offense of robbery and here, as in 


the other cases, of course, you must determine that from the evidence in 


the case. 

If you find that the government has proven mee a reasonable 
doubt each of the essential elements enumerated by the court, then 

you may find the defendant guilty of robbery as charged. 

If, on the other hand, you find the government has failed to prove 
any one or more of the essential elements enumerated,| then you would 
find the defendant not guilty. 

There has been testimony here in this case indicating that this 
defendant did on a certain date confess or admit to his participation in 
the robbery of the premises 2401 F Street, Northwest, in the District of 


Columbia. 
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The first thing for you to determine is, from the evidence in the 
case, whether or not a confession or admission was in fact made by the 
defendant. 

If you find it was freely and voluntarily made then it is evidence in 
the case and then you certainly can consider it in your determination of 
the guilt or innocence. 

In connection with the confession or admission, the court instructs 


you as follows: The law admits a confession or admission in evidence if 


it is freely and voluntarily made. Of course, human experience shows 


that a confession or admission freely and willingly made is likely to be 
reliable. Ordinarily a person does not admit that he has committed a 
crime unless the admission is true but the situation is otherwise if the 

confession or admission is obtained by duress or by coercion or 
by putting in fear or as a result of inducement or of a misrepresentation. 
If a confession or admission is obtained by any of these means, it must 
be rejected and disregarded by the jury. 

Consequently, if you find that the defendant's alleged confession 
was made under duress or as the result of coercion or by putting in fear 
or as the result of inducement or misrepresentation, you would then dis- 
regard such confession or admission. 

In considering whether the alleged confession or admission was 
voluntary or not, you should consider the conversations, if any, between 
the officers and the defendant at the time and place of the alleged con- 
fession and the length of time that the defendant was questioned prior to 
his confession and other persons present, the physical condition of the 
defendant and all the circumstances surrounding the making of the con- 
fession or admission. 

As counsel has indicated to you, this matter is important to all con- 
cerned. When you go to your jury room you will consider this case 
deliberately and carefully, dispassionately and objectively, without bias 
or prejudice for or against the defendant, without emotion, without 
sympathy and in the light of the instructions on the law which I have 

given you, bearing in mind that you are the sole judges of the facts 
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and that you are obligated to follow my instructions only) as to the law. 


There are two possible verdicts in this case, one, 
charged, 2, not guilty. 

Do either counsel have anything to add? 

MR. SCANNELL: No, Your Honor. 

MR, McLAUGHLIN: No, Your Honor. 


* * * * 


guilty as 


* 


THE COURT: There being nothing further from either counsel the 


jury may retire as soon as the two alternates return to 


(Jury retired to the jury room at 2:30 p.m.) 
(Verdict was returned in the Lindburg Williams case at 3:30 p.m. 


Verdict Guilty as charged. 


the court room. 


The jury was polled and all concurred in the verdict of guilty. as 
| 


charged.) 


[ Filed March 8, 1961] 
JUDGMENT AND COMMITMENT 


On this 8th day of March, 1961, came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, William R. 
Scannell, Esq. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Violation Sec- 
tion 2901, Title 22, D. C. Code, as charged and the court having asked 
the defendant whether he has anything to say why judgment should not be 
pronounced, and no sufficient cause to the contrary being shown or ap- 
pearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for 'a period of Three (3) years to Nine (9) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 

/s/ RICHMOND B. KEECH 
United States District Judge. 
A True Copy. Certified this 8th day of March, 1961. 
HARRY M. HULL, Clerk 
By /s/ Jerry R. Emrich 
Deputy Clerk 


[ Filed March 8, 1961] 


NOTICE OF APPEAL 
Name and address of appellant: Lindburg Williams, 1388 E St., N.E. 
Washington, D. C. 
Name and address of appellant's attorney 
Offense: Robbery 
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Concise statement of judgment or order, giving date, and any sentence 
Jury's verdict of Guilty December 2, 1960 
Name of Institution where now confined, if not on bail 
District of Columbia Jail 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 
/s/ Lindburgh| Williams 
Appellant 
March 8, 1961 


Date 
Attorney for Appellant. 


[ Filed February 9, 1962] 
MOTION TO CORRECT THE TRANSCRIPT 


Petitioner shows to the court as follows: 

1. On November 6, 1960, the record in this case was filed with 
the United States Court of Appeals for the District of Columbia Circuit. 
On November 20, 1961, the Court of Appeals, by per curiam order, ap- 
pointed S. G. Lippman, Esq., to represent Lindburgh Williams, who 
had been granted leave to appeal from the District Court without pre- 
payment of costs. 

2. As part of the record on appeal, the reporter's transcript of 
the evidence at the trial was filed with the Court of Appeals. 

3. The said transcript is inaccurate and does not truly disclose 


what occurred in this court in the following particulars; The record 
omits reference to the objections of counsel for defendant to the ad- 


mission into evidence of an alleged confession made by the defendant 
while in police custody, on the ground that the said confession was ob- 
tained in connection with an undue delay between the arrest of the de- 
fendant and his arraignment, as more particularly shown by the affidavits 
of William R. Scannell, Esq., and Joseph C. V. Ferrusi, Esq., hereto 
attached. 
4. Petitioner has notified respondent of the inaccuracies in the 
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transcript and has requested respondent to stipulate that the transcript 
be amended to make it conform to the truth, but respondent has refused 
to do so. 

WHEREFORE, Petitioner moves the court that it settle the dif- 
ference between the parties and that the record by amended to conform 
to the truth and that the clerk be directed to certify the record as so 
amended as the record on appeal. 

/s/ S. G. Lippman 


DeSales Building 
Washington 6, D. C. 
Attorney for Petitioner 


AFFIDAVIT OF ARTHUR MC LAUGHLIN, ESQ. 


City of Washington, ) 
District of Columbia ) 


Arthur McLaughlin, being duly sworn deposes and says that he is 


ss: 


an attorney at law admitted to practice before the United States District 
Court for the District of Columbia, and further deposes and says as 


follows: 


Deponent is an Assistant U. S. Attorney and acting in this capacity 


prosecuted the case of the United States of America v. Lindburgh Williams, 
wherein the defendant Williams was tried on a charge of robbery. The 
trial took place during the period November 30 through December 2, 1960. 
His Honor Richmond B. Keech presided at the trial. 

Deponent is aware that counsel for the defendant William R. Scannell, 
Esq., and Joseph C. V. Ferussi, Esq., have filed affidavits with this 
court indicating that there is an error in the transcript of the proceedings 
at the trial, to wit, that the transcript omits and fails to reflect Mr. 
Scannell's objection to the introduction into evidence of a confession given 
to the police by the defendant while he was in custody, the basis for said 
objection being that there was an undue delay between the defendant's 
arrest and his arraignment, and that the confession was procured in 
connection with the undue delay. 
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Deponent has searched his memory and cannot recall whether or 


not Mr. Scannell made such an objection. | 
/s/ Arthur McLaughlin 


U. S. District Courthouse 
Washington, D; C. 


(Jurat dated February, 1962) 


AFFIDAVIT OF WILLIAM R. SCANNELL 


City of Washington, ) 


District of Columbia ) %* 


William R. Scannell, being duly sworn deposes and says that he is 
an attorney at law admitted to practice before the United States District 
Court for the District of Columbia, with offices in the Shoreham Build- 
ing, Washington, D. C., and further deposes and says as follows: 

As court appointed counsel I represented Lindburgh Williams at 
his trial on a charge of robbery in the District Court for the District 
of Columbia, during the period November 30 through December 2, 1960. 

During the course of the trial the prosecution indicated its intention 
to introduce into evidence an alleged oral confession made by the de- 
fendant while he was in police custody. The admission of said confession 
was objected to by myself as counsel for the defendant, This objection 
was made at a point which should appear at approximately page 54 of the 
stenographic transcription of the proceedings in the District Court. At 
this time a discussion took place between myself, counsel for the Govern- 
ment, and the court, related to the admissibility of the confession. I moved 
that the court hear the testimony on this matter outside of the presence 
of the jury. The basis of my objection to the admissibility of the con- 
fession was discussed in the presence of Opposing counsel and the court. 

I raised two points as counsel for the defendant. One was the unnecessary 
delay between arrest and arraignment, and the other undue coercion in 
obtaining said confession. At about this point in the proceedings, the 
judge overruled the unnecessary delay aspect of my objection, stating that 
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from 9:00 in the evening until 10:15 the following morning, the period 
established to be the time between arrest and arraignment, was not an 
undue delay. 

As the objection was overruled, I, as counsel for the defendant, 
then attempted to test the admissibility of the confession on the theory 
of coercion. Testimony on this issue was taken outside of the presence 
of the jury. 

After a careful reading of the record I find that there is nothing in 
the record to show that the objection relating to undue delay between 
arrest and arraignment was made or ruled upon. I also find that the 
bench conferences relating to the admissibility of the confession and 
my motion to exclude the jury while testimony was taken in this respect 
was omitted from the record. 

This affidavit consists of three pages. 

| /s/ William R. Scannell 


Shoreham Building, 517 
Washington, D. C. 


(Jurat dated February, 1962) 


AFFIDAVIT OF JOSEPH C. V. FERRUSI, ESQ.. 


City of Washington, ) 


District of Columbia ) °* 


Joseph C. V. Ferrusi, being duly sworn deposes and says, that 
he is an attorney at law admitted to practice before the United States 
District Court for the District of Columbia, with offices at 806 - 15th 
Street, N.W., Washington, D. C., and further deposes and says as 
follows: 

I, Joseph C. V. Ferrusi, assisted William R. Scannell, Esq., at 
the trial of Lindburgh Williams on a charge of robbery in District Court 
for the District of Columbia, during the period November 30 through 
December 2, 1960. His Honor Richmond B. Keech presided at the trial. 
Mr. Arthur McLaughlin, Esq., prosecuted the case on behalf of the 
Government. 
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At the trial the prosecution indicated its intention to introduce 
into evidence an oral confession allegedly given to the police by the 
defendant while he was in custody. The defense objected to the admission 
of this confession on two grounds. One ground for the objection was that 
the confession had been obtained by coercion. The other ground for the 
objection was that there had been an undue delay in arraigning the de- 
fendant subsequently to his arrest, and that the confession had been ob- 
tained in connection with this undue delay. Mr. Scannell voiced his 
objections on the grounds set forth above at a conversation held at the 
bench, inasmuch as the jury was present in the courtroom when the 
issue of the confession was raised. The court overruled his objection 
insofar as it was based upon the ground of undue delay between arrest 
and arraignment. The court then excused the jury and heard testimony 
relating to the circumstances of the arrest and whether ¢oercion had 
been used to obtain the confession. 

/s/ Joseph C.|V. Ferrusi, Esq. 


806 - 15th Street, N. W. 
Washington, D, C. 


(Jurat dated February, 1962] 


[ Filed April 24, 1962] 


Washington, D, C. 

February 16, 1962 
BEFORE THE HONORABLE RICHMOND B. KEECH, United States 
District Judge, Motion: (To correct Transcript) 


* * * 


PROCEEDINGS 


THE DEPUTY CLERK: The case of the United States versus Lind- 
burg Williams, motion to correct transcript. 

MR. SPECTER: My name is Russell Specter. Iam here appearing 
as a representation of Mr. Sol Lippman's firm. Mr. Lippman was ap- 
pointed counsel by the appellant--by the United States Court of Appeals 
for the District of Columbia to represent Lindburg Williams on his appeal 


76 


from conviction of robbery. Iam sure Your Honor has read the motion. 


THE COURT: I read your motion, sir, and I think the record should 
reflect that you have been diligent in this case and I hope you feel that 
the Court has been diligent in this case. 

You came in and conferred with the Court and displayed the full 
transcript which you have and the Court took that transcript, and after 
receiving it contacted the official reporter who sat in this case and caused 
a check of the record to be made by her. She found the record to be 
complete, whereupon I asked her to advise, by her certification to you, 
that it was in fact complete after a check of it, and I think I extended to 
you the courtesy of stating that I had done what I have just said and that 
the reporter had done what I have just said. I wanted you to be fully ad- 

vised of the matter. 

MR. SPECTER: Yes, Your Honor. I have both the correspondence 
from the reporter and yourself and I understand that you have been more 
than helpful to me in processing this subpoena. 

Your Honor, however, I feel that I must continue to press my 
motion that the record be amended to the extent that the transcript, 
which I feel reflects an inaccuracy in the sense there is an omission in 
it, be corrected so that we may proceed to an appeal on the basis of an 
accurate transcript. 

I don't think I need recite to this court the legal precedent for such 
a correction. There is a case in this very circuit. I believe it is called 
Butler versus the United States. 

THE COURT: I would like you to read the facts of that case to me. 
Does it bear any resemblance to the facts in this case? 

MR. SPECTER: No, Your Honor. 

THE COURT: That is what troubles me. 

MR. SPECTER: Iam only setting forth, Your Honor, the principle 
that--75 (h) which is the rule we are applying here is an appropriate means 
for correcting an error and certainly the rule contemplates the possibility 

that there may be an error. 

A closer case on the factual situation, although the Court of Appeals 
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refused to grant the motion to correct, was Spaulding versus the United 
States, 279 Fed. 2d, 65 which was in the 9th Circuit and in that case 


there was also an allegation that there was an omissionjor error in the 


record. 
The court said--this by the way was heard--argued pro se or at 
least submitted pro se by the convicted Spaulding himself, that Spaulding's 
accusations were broad, groundless, unsubstantiated. 
Now, presumably, if we can work the converse of that and say 
that our objections are not broad, they are not apparently groundless 
and they are substantiated and that one could assume that would form 
the basis for correcting the transcript. | 
Now, Your Honor, I believe this is simply a factual question and 
if Your Honor will indulge me I would like to deal with the facts that we 
have before us. Your Honor has seen the affidavit of William R. Scannell. 
Mr. Scannell was appointed counsel to represent the defendant Lindburg 
Williams at his trial. In conjunction with Mr. Scannell, one Joseph C. V. 
Ferrusi cooperated with Mr. Scannell as counsel for the defense and I 
have also submitted, Your Honor, for what it is worth, in just 
establishing the neutrality of the situation, the affidavit which Mr. 
McLaughlin was kind enough to give me indicating that he has no 
recollection one way or the other if this objection, which we claim was 
omitted from the record, was in fact made by Mr. Scannell. The affi- 
davit of Mr. Scannell and Mr. Ferrusi speak for themselves. 
They indicate that--that they did in fact make such an objection, 
to wit, that there was undue delay between the arrest and the arraign- 
ment of the defendant and that the confession was procured in connection 
with this undue delay. This is the elements which we believe to be 
omitted from the record. 
However, Your Honor, I think perhaps the best proof of it may 
be seen by an examination of the transcript itself which|I am sure Your 
Honor has done. 
I wonder if Your Honor would indulge me by permitting me-- 
THE COURT: Of course. 
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MR. SPECTER: --to go through it somewhat. If you would be 
kind enough to-- (Handing transcript to the Court) 

Your Honor,’ I thumbed the page and marked it with a marker, page 
54 of the transcript. 

Now, I want to point out to Your Honor that there is an internal 
logic which indicates in this transcript that there is in fact an omission. 
You will notice that-- 

THE COURT: Now, let me say this to you: I have started on the 
premise that the Congress and all felt that the court reporter was an 
essential ingredient of a trial and that the record should accurately re- 
flect what did in fact transpire, rather than going to the old days in 
which we used to make a statement of the evidence or a bill of acceptance 
from the memories of the parties. You may be too young to remember 
that. 

I am just wondering if we are not going in reverse, as to the pro- 
tection which is a¢corded by a transcript, when we go out and beyond 
and bring in from the highways and the byways some statement which is 
alleged to have been made at a place outside of the court room, inside 
of the court room or somewhere else. 

MR. SPECTER: Your Honor, I completely sympathize with your 
position and your position is substantiated by the fact that these cases 
are so rare. 

However, clearly both Congress and the Courts contemplated the 
possibility of an error, otherwise, why have Rule 75(h). 

Similarly, the--there are cases where there have been, in fact, 
in this very Circuit, where the Court of Appeals directed the lower 
court to hold a hearing with the court reporter present for the purpose 
of examining to see whether or not there had been an error in the record. 

Now, that recognizes the possibility of human error, Your Honor, 
and that is all I want to present to you. I just want to indicate to you 


that there is a possibility of a human error here and on the basis of the 


affidavits, Iam trying to particularize exactly what that error is. 
I am not trying to make any broad allegation or depart from very 
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specific portions of the record. 
I think I can substantiate my point, Your Honor, if you will 
examine the record itself, which indicates that the first three witnesses 
called were government witnesses by the name of Bogen, Henson and 


Ross. 


Now, page 54 you see that Ross has just concluded his testimony. 


I think Your Honor indicated to me in passing that you recall Ross as a 
witness. He was the street cleaner who happened to be'present at the 
time of the robbery. 
As you will notice, Ross is excused from the stand at page 54. 
I think it is important to point out to Your Honor that Ross was present 
at the time of this alleged confession was given to the police and that 
subsequently he testified to that confession. | 
However, you will notice, in this initial testimony, there is no 
reference made to the confession. 
THE COURT: Let me help you as to the specific page to which 
you refer, page 54, where it is said, down at the bottom, "whereupon, 
a short recess was taken," right down below that. 
MR. SPECTER: That is the point Iam coming tojnext, Your Honor. 
THE COURT: What I started to say, we do recess frequently 
during the trial of a case for one reason or another, and while the recess 
has no significance, my practice, ordinarily when we recess for some- 
thing of the type which you suggest, is to say to the jury, "Ladies and 
Gentlemen, I will excuse you for ten minutes while the court and counsel 
take up matters that don't concern you at this time, " as distinguished 
from the times when we recess for some other reason. 
MR. SPECTER: Well, Your honor, that is a very interesting point 
because that is exactly the comment you make. At first you indicate there 
will be a recess without specifying the reason. Then, if the court will 
notice, the jury is called back into the room--just turn|the page, Your 
Honor. I think you will see that the court reconvenes and then 
indicates to the jury that the jury is going to be excused for a prolonged 
period of time. As the court indicated, they want to discuss with counsel, 
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"matters which do not concern you" and the jury was excused until 1:30 
p.m. the following day, specifically to discuss another matter. 

You will find that quotation, Your Honor, on page 55 of the tran- 
script. I think from Your Honor's previous statement, it is clear what 
you are referring to here is this question of the confession. 

THE COURT: You are a better mind reader thanIam. I can't 
glean that. 

MR. SPECTER: Well, Your Honor, I would like to point out to 
you that the next step in the proceeding is that Ross comes to the stand 
briefly again and testifies as to the time of the arrest. 

The next witness who comes to the stand is Robbery Squad De- 
tective Jack Busch. That is at page 58 of the transcript. Busch's 
testimony related solely to the chronology of the events between the 
arrest and the arraignment of this defendant. 

At page 64 he testified to the confession itself and then on page 65 
he continues on with his chronology, that being the logical order of 
events. 

At page 76 of the transcript the government recalls Ross to the 
stand, the witness had previously been excused and he testified to the 
confession. At page 81 the defendant himself came to the stand and 
testified that the confession was procured under duress and coercion. 

Now, Your Honor, the question that comes to my mind is this: 
After the short recess of ten minutes or so, what moved the court to 
dismiss the jury if not to consider the question of the confession which 
is the only subject'matter which is considered this whole period of time 
that the jury is absent from the court room. 

THE COURT: Now, you are assuming there that that was the 


only subject considered during the time the jury was absent from the 


court room. 
MR. SPECTER: Perhaps, Your Honor, I misstated my point. 
THE COURT: I think you did, Mr. Specter. 
MR. SPECTER: My point is this, Your Honor. That the only 
testimony given or elicited, related to the confession itself and its 
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admissibility in this whole period that the jury was absent from the 


room. 
At page 174 the court specifically rules that the jury should be 

permitted to hear the confession and that in the court's Opinion it was 

not exacted as a result of coercion and duress and in any event, this is 


a question for the jury to decide. 
THE COURT: That is in light of what has transpired from the 
witnesses long after page 54. Iam admitting it then because of the 


testimony which had intervened. 
MR. SPECTER: Your Honor, let us assume for 4 moment that 
the only objection raised to the confession was the one which you speci- 
fically ruled on at page 174. I would respectfully suggest to Your Honor 
that there is no showing in the record at any point prior to page 174 that 
there was any objection to this confession. 
Why did Your Honor excuse the jury? That is the question that I 
cannot understand. How did Your Honor become aware there was a con- 
fession involved in this case at all? 
THE COURT: You would be surprised at the contortions we go 
through in the hope of protecting the rights of the defendants. 
MR. SPECTER: Your Honor, Iam not making any contention that 
this defendant didn't get-- 
THE COURT: Iam making a statement, sir. 
MR. SPECTER: My point is simply this: That from the record 
itself and I am only devoting myself to that, it appears to me that there 
is a hiatus in its internal logic and, that is, we really can't tell what 
this so-called matters, which the court refers, matters which do not 
concern you, at page 55 in the transcript, why the jury was excused 
and what specifically objections were made to the confession until we 
get all the way up to page 174. 
THE COURT: You, therefor, want me to speculate as to what it was? 
MR. SPECTER: No, Your Honor, Iam not. If I can open the door 
to Your Honor's mind to this extent, that if we look at ine record this way 
and contemplate there may have been an error, then I gay, that the 
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affidavits--sworn affidavits of Mr. Scannell and Mr. Ferrusi, who must 
be presumed to be telling us the truth to the extent that they can recall 
it, indicates that in fact there is an error because they are quite specific 
about what they say. Now, I don't-- 

THE COURT: What is the date of their affidavit in relation to the 
trial? 

MR. SPECTER: I assume--let's see. Their affidavits were exe- 

cuted last month. The trial took place in 1960. That isa little 
over a year, Your Honor, December 1960. 

THE COURT: In fifteen months I hope Mr. Scannell and his 
associate would have many trials in the course of that time or they are 
going to be right hungry by this time. 

MR. SPECTER: Your Honor, I am not suggesting that there isn't 
a possibility that they could be mistaken. However, I think that their 
affidavits indicates that they feel very strongly that they are not mistaken. 
I have the two of them. 

THE COURT: Are they identical? 

MR. SPECTER: The affidavits? 

THE COURT: Yes. Practically word for word? 

MR. SPECTER: Well, the situation is the same, Your Honor. 

THE COURT: They are carbon copies, in fact, aren't they ? 

MR. SPECTER: No. I interviewed each of them separately. As 
a matter of fact, I didn't know Mr. Ferrusi-- 

THE COURT: In substance aren't those affidavits the same? 

MR. SPECTER: I don't understand Your Honor's question. Do 
you mean, did I copy one from the other ? 

THE COURT: I don't know what you did, but in substance, aren't 

they the same thing? 

MR. SPECTER: Well, I would say this, Your Honor. That-- 


THE COURT: No. You can answer yes or no, if you care to. 

MR. SPECTER: I think that in truth they are the same in sub- 
stance. They are dealing with the same subject but I don't think--if 
Your Honor will permit me to go apart from the record which is 
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immediately before the court-- 

THE COURT: That is what disturbs me. You are leone apart from 
the record. That is where I am in trouble. That is why) we have the 
official reporter. 

MR. SPECTER: Your Honor, I don't believe I am)going apart 
from the record. I believe and sincerely that from my reading of the 
record and without anything more than Mr. Ferrusi's and Mr. Scannell's 
affidavit, which shows the only positive recollection on the part of any 
person, the only positive recollection as to what occurred, that there 
is an error in the record because it seems to me that the record itself 
lacks something when I read it. 

Now, I am not trying to read into it what it does lack. Iam trying 
to say that if I assume it does lack something and I have two gentlemen 
who were present and swear to me that this is what it lacks, I have to 
believe them and that is the-- 

THE COURT: Let me ask you this: When I stated, as you indi- 
cated at page 174, that I would receive the confession and what not, 
does the record at that juncture indicate that either or both of these 
gentlemen, who made the affidavit, took any exception thereto ? 

MR. SPECTER: No, Your Honor, it does not. However, I don't 
believe that is critical under the rules to take exception/at that point. 

THE COURT: No. We are trying to get a factual situation. Isn't 
it equally deducible, deductible, whatever it may be, that there wasn't 
any objection by virtue of the fact that when we started to take the con- 
fession that there was no objection interposed? 

MR. SPECTER: I beg your pardon, Your Honor. | I don't believe the 
record shows that at all. The record shows the jury was dismissed 
before a word was elicited about this confession. 

THE COURT: You didn't understand me, sir. I didn't make my- 
self clear. Iam subscribing, for the purpose of what Ijam saying, to 


what you are now saying. Iam saying, sir, that the re¢ord reflects 
from your statement that there was a hearing without the jury being present. 
MR. SPECTER: That is true. 
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THE COURT: As a result thereof, the court stated that he found 
this confession was a matter which appropriately should be before the 
jury under proper instructions as to confessions. 

Does the record at that juncture indicate any exception or objec- 
tions by either of the gentlemen (defense counsel) whose affidavits you 
have? 

MR. SPECTER: No, Your Honor. 

THE COURT: Now, to go 4 second step further: After the con- 
fession was received, is there any objection or motion to strike the 
confession? 

MR. SPECTER: None, Your Honor. I see the-- 

THE COURT: So the conclusions you would like me to reach with 
you are lacking two vital confirmatory things. 

MR. SPECTER: I think, Your Honor, I can make another point 
from your argument. I could make this point; Your Honor has indicated 
to me that there is no indication subsequent to the eliciting of all this 
testimony about the admissibility of this confession and no objection was 
specifically raised to it. Then, perhaps when the question was first 
posed at the time that the jury was dismissed, that there may not have 

been an objection. I would agree with Your Honor that that is 


perfectly possible. Iam not denying that. Iam merely saying that I 


can't surmise what may or may not have occurred at the time the jury 
was excused. I do know this: Ido know that I have two affidavits which 
state specifically what did happen. That is the only positive evidence. 

I would willingly accept and glad to accept any one statement of their 
own recollection as to what happened. Unfortunately, the case, as Your 
Honor points out, is more than fifteen months old and people who work 
every day in the law don't remember things that happened fifteen months 
ago. 

I understand Your Honor's problem put I do say this: That absent 
anyone else's recollection of the specific event which occurred, I have 
to rely on the affidavits of Mr. Ferrusi and Mr. Scannell. 

So, putting this record as it now stands, I see it this way: I have 
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what I believe to be, just from reading the transcript itself, the possi- 


bility of an error in that the logical structure of the transcript seems 
to indicate a deficiency. 
I have two affidavits which indicate to me where that deficiency 
occurred and what that deficiency is. I have nothing opposing that in 
the way of concrete evidence other than the fact that the transcript 
itself Coesn't reflect it, the statement. | 
THE COURT: Nor does that which follows indicate any action which 
would be corroborative of the affidavit. 
MR. SPECTER: Only to one extent I could take exception or make 
a little-- 
THE COURT: Iam adopting what you state. You/don't have to 
accept. 
MR. SPECTER: There is only one note, Your Honor, which I 
would Like to inject on this point and then I will be seated and that is 
this: When Mr. Scannell renewed his objection to the admissibility of the 
confession--I think this occurred--let me--if you will permit me a moment, 
Your Honor. 
THE COURT: Yes, sir. 
MR. SPECTER: He referred back to a motion. He said: Your 
Honor, you have heard the motion. Now perhaps-- | 
THE COURT: What page is that, sir? 
MR. SPECTER: Page 174. 
THE COURT: There were, no doubt, a lot of motions prior to 
that. 
MR. SPECTER: No, Your Honor. He specifies subsequently what-- 
the motion was directed to the admissibility of the confession. Indeed, 
he limits it. He says, you have heard the motion. You have your notes 
there and it is our position that it--obviously, the confession--was under 
coercion and duress and I question the fact that you have the evidence 
before you. 
Now, let us assume, Your Honor, that this is the| only objection he 
ever raised to the confession, that is, that it was procurred under coercion 
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and duress, that motion, if indeed one was made, that he refers back 
to, is no where in this record. 
Indeed, as I have already pointed out, you go from a situation where 


there is a ten minute recess given to the jury for whatever reason and 


all of a sudden to a prolonged recess of the jury, all the way to 1:30 the 
foliowing day and in that period, which by the way lasted longer than the 
original time, the court heard questions and evidence relating only to 

the admissibility of this confession and only witnesses who were present 
when the confession was given or who were in control of Lindburg Wil- 
liams in answer to this issue of whether or not he was physically coerced 
into giving the confession. 

That is my point. Your Honor, I think it is a question of fact and 
as I want to point out to the court once more at the risk of being repetitious, 
the only positive statements of anybody, only recollection of what happened, 
are those contained in Mr. Scannell's and Mr. Ferrusi's affidavits. 

I thank Your Honor. 

THE COURT: Let me say this to you, sir: You are now in effect 
asking me to supply what you characterize as a void in the record. The 
void is not one which could be gleaned from the context or a mere cor- 
rection of verbiage in the record but an alleged absence of material. 

MR. SPECTER: Your Honor, I think I can answer that. 

THE COURT: Let me finish. You can't answer that because I 
understood you to say there is a void there. You are asking me to bring 
from another source, into this transcript, something which did not occur 
in the presence of the court reporter, according to her original transcript, 
according to her check of the transcript. 

Isn't that a very hazardous undertaking? 

MR. SPECTER: Your Honor, I feel that i have no option but to 
proceed in this manner. 

THE COURT: No, Iam not complaining about you, sir. I want 
to commend you for your diligence. You are doing a job without pay. 

Don't think I am talking to you personally. lam dealing with this asa 
matter of principle. You are doing everything you can to further 
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your client's interest. I am not dealing with you in any manner except 
a commendatory manner. 

MR. SPECTER: Your Honor, let me direct myself-- 

THE COURT: Suppose this defendant's counsel had been some- 
where else and had objected. Does he have no duty to come to the 
record and speak to the record and cover it there? Can he or the 
defendant, for whom he acts, come in some fifteen months later and say, 
well, the record doesn't reflect it and I may have been derelect in 
my duty in not putting it on the face of the record but I would like for the 
record nunc pro tunc to reflect that we did meet somewhere and we did 
discuss this and that Your Honor indicated that you were going to over- 
rule my objection to it. The hearing goes on and a full transcript is 
made, through many pages, as you suggest, and at the conclusion of this 


testimony no objection is made to the receipt of this testimony. It 


just doesn't seem sensible to me. In this connection, see Lillycrop, et 
al. vs. Kinsky, et al., decided by the Court of Appeals)on March 1, 1962. 
MR. SPECTER: Your Honor, I think that you are! one-hundred per 
cent correct in saying that, if in fact this objection wasjmade, that Mr. 
Scannell should have gone and made sure that that it was in the record 
and should have checked the transcript after the trial to) make certain 
that was shown. 
I think we are running into a situation here where I would be the 
last person to be critical of the way Mr. Scannell handled the case, but 
I think you are running into a situation where an indigent defendant re- 
ceives an appointed counsel and I know they do the best job that they can 
and that they have to earn a living as well as defend indigents but I sug- 
gest to Your Honor that Mr. Scannell did not reread the transcript. In 
fact, he told me he did not. He did not read the transcript subsequent to 
the trial. He did not check to see whether or not this objection was made 
and in fact-- | 
THE COURT: What duty did he have as trial counsel in this case 
to do that, sir? This wasn't a daily transcript. 
MR. SPECTER: No, but I think, Your Honor, that-- 
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THE COURT: I don't know that any trial lawyer, who is not going 
to represent a defendant on appeal, has to go back and read a transcript 


which was written up, I assume, some months after the trial. 


MR. SPECTER: I agree with Your Honor. Iam not saying he 
had such a duty. Iam just saying he did not and that is why the question 
doesn't arise until appellant counsel is appointed and is faced with this 
problem. We didn't--it's not a problem of our own making and what the 
real factual point, I think, which can help Your Honor out is this: That 

all of the evidence relating to this kind of an objection, to wit, 
undue delay, is elicited during this period when-- 

THE COURT: You would be fair enough to say, with all that back- 
ground, if there was any valid objection being made, it would have been 
made at the time when we went back on the record with the jury, 
wouldn't you? 

Mr. Trimblé calls my attention to a note that Mr. Scannell and 
Mr. Ferrusi were out of the case as of March 9, 1961, and the tran- 
script you have before you was, I am sure, written up substantially 
after that. 

MR. SPECTER: Iam not being critical of the way they handled 
the case, Your Honor. They couldn't know that if there were in fact 
an error--let's put it this way: When their recollection was fresh, they 
didn't read the transcript. As you say, it's not the custom to do so 
and so they couldn't know-- 

THE COURT: The transcript was not in being. 

MR. SPECTER: That is exactly right. 

Well, Your Honor, I don't want to belabor the point. I think you 
understand our position and thank you very much for your indulgence. 

THE COURT: Allright. Mr. McLaughlin, would you like to say 

anything? 

MR. MC LAUGHLIN: I have no recollection, Your Honor, and 
far be it from me to question the transcript. 

THE COURT: Well, I was more presumptuous than you. I asked 
the young lady to take the transcript and go back laboriously over her 
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notes and verify the transcript as to its accuracy and she certified that 
to this counsel and also to the court and I confirmed that by letter to 
counsel. | 
MR. MC. LAUGHLIN: The experience I had when I tried a case 
a week ago, some question came up and thinking something has been 
asked but still when I check the transcript Iam entirely wrong, and it 
is just about a week old. 
MR. SPECTER: Your Honor, may I make one more point? 
THE COURT: Yes, sir. 
MR. SPECTER: Your Honor is most kind. 
Specifically, Miss Copeland, who was the court reporter, sent me 
this letter. 
THE COURT: Incidentally, for the record, and without embarrass- 
ment to her, she is an extraordinarily good reporter, diligent and works 
hard. 


MR. SPECTER: I assumed this was Miss Copeland and I am cer- 
| 


tainly not being critical of the way she works. 

Permit me to say this: Her statement to me was this: In reference 
to your request in the case of Lindburg Williams, I have again read my 
notes in the proceedings. I have given special attention |to the specific 
portion you inquired about. 

I find that the notes and the transcript coincide. 

I have returned the transcript, etc. 

Now, Your Honor, all this letter tells me and Iam sure its-- 
Inever had any doubt but that the notes and the transcript coincide but 
my problem is with the notes themselves. 

I feel that some how there was a hiatus in the recording of what 
occurred and, as a matter of fact, if Your Honor will permit me to 
suggest it--well, Iam really just, surmising, if you wish, that this 
hiatus occurred at the point of that ten minute recess when probably 
counsel and the court discussed this question of the confession and at 
that time the court reporter does not customarily take notes, it is my 
understanding, during the recess period and that is-- 
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THE COURT: During the recess, in fact, the court reporter is 
not physically present. 

MR. SPECTER: Yes, that is when I think this occurred, Your 
Honor, and it's the only way I can logically understand what occurred. 

Now, if, Your Honor, the fact that this objection was raised at 
recess bars the possibility of an appeal, then that is the situation that 1 
will have to face, but if in fact this was brought to the court's attention 
or be it at a recess and the court did indicate to counsel that it was 
objecting or overruling its objection to the admissibility on the confession 
on the grounds that it was procured in connection with an undue delay 
between arrest and arraignment-- 

THE COURT: Is that your real point? 

MR. SPECTER: Yes. 

THE COURT: Let me ask you this: For the purpose of that, if 
your affidavit or your memorandum be correct, the actual times of this 
detention are reflected therein, I think it be 9 p.m. until 10:15 the follow- 
ing morning-- 

MR. SPECTER: Just about. 

THE COURT: The transcript does reflect that? 

MR. SPECTER: One hundred per cent. 

THE COURT: Would the Court of Appeals feel that any substantial 
injustice has been done, Mallory-wise or otherwise, without us attempting 
to pull out of the clear air something which is a matter of speculation 
to the court? 

MR. SPECTER: Unfortunately, Your Honor, the cases in this 
circuit are such that I cannot proceed without taking this particular 

avenue. 

There are three recent cases in this circuit and I researched this 
and I certainly would not have bothered this court if I could have gone 
right up, which indicate that unless the objection is specifically raised, 
that the Court of Appeals will not consider for the first instance an 


appeal, though be it, that the transcript itself may indicate material 
which is directly related to the question. 
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As I pointed out to Your Honor, we don't have to amend the tran- 
script to the extent that we have to reflect-- 
THE COURT: I don't know of a more substantial amendment than 
adding to it, do you? 
MR. SPECTER: Your Honor, as I am trying--as|I hope Iam-- 
THE COURT: You have a tail wagging the dog in the ultimate. 
MR. SPECTER: I can't go up to the Court of Appeals on any other 
route than the one I am taking. 
THE COURT: You are asking me to do what, sir? 
MR. SPECTER: I am asking you, sir, to approve my motion. 
THE COURT: To what, sir? 
MR. SPECTER: To amend the transcript in this respect: That at 
approximately page 54 of the stenographic record, indicate there 
is an omission and that the extent of this omission is this: That it 
fails to reflect the objections of counsel to the admissibility of a certain 
confession and particularly on two grounds. First, that the confession 
was objectionable in that it had been procured by duress and coercion 
and secondly, that the confession was objectionable in that it had been 
procured in connection with an undue delay between arrest and arraign- 


ment. 


That's the point I want to make to Your Honor and that's the point 
| 


made in the affidavits of defense counsel. 
THE COURT: Iam going to deny your motion. I think this would 
be an extraordinarily dangerous situation. 
I think that when we start polluting the official transcript by ex- 
traneous matters coming in some fifteen months subsequent to the 
fact, that we are destroying the basic purpose for which the official 
reporter is put here. I say this with the consciousness of what my duty 
is to protect this man wherever proper. 
I can't say that any such thing as you suggest as having occurred, 
did in fact occur fifteen months ago. What was the date? 
MR. SPECTER: December 1, 1960. 
THE COURT: 1960 and coming down to today and as you know we 
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have tried many, many cases and I wouldn't be fair to this man, one 


way or the other, to say yea or nay under the circumstances and I won't 
say it. 

I subscribe to the position taken by Mr. McLaughlin who is an 
honest man, namely, that he is not ina position to say whether defense 
counsel did or didn't object. I do not think that we are required to wipe 
up for any dereliction, if deriliction be the fact for something done by 
counsel as an afterthought. Iam not accusing Mr. Scannell or Mr. 
Ferrusi of any such thing but what they believe to be the fact, but it 
opens up a Situation which is just unbearable and again, to repeat to you, 
I think this is destroying the function of the official reporter. See the 
Lillycrop case, mentioned earlier. 

For those reasons I will deny it. 

MR. MC LAUGHLIN: May I say this, Your Honor. My friend has 
said to Your Honor that he thought, he himself thought that Your Honor 
ruled on this question out of the presence of the court reporter during 
recess and the court reporter was not there. 

Now, I have tried cases before Your Honor for the last 12 or 13 

years and I have never known Your Honor to rule on any question 
unless Your Honor specifically made it a part of the record. 

THE COURT: I know of none either. As a matter of fact, lam 
very solicitous in matters of that sort. 

Some times when we have dealt with the matter of prayers, Mr. 
McLaughlin, we have talked about them and the first order of business 
when we come back in is to go back on the record to reflect what was 
in fact done. 


